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court below excluding the publication declared upon as a libel from
going to the jury i connection with other evidence to establish the -
existence of malice. We forbear any remark upon the intrinsic
character. of the injury complained of, or upon the extent to which
it may have been made out. These are matters not properly before
us. Butif the publication declared upon was to be regarded as an
instance of privileged publications, malice was an indispensable
characteristic which the plaintiff would have been bound to establish
in relation to it. The jury, and the jury alone, were to determine
whether this malice did or did not mark the publication. It would
appear difficult & priors to imagine how it would be possible to ap-
preciate a fact whilst that fact was kept entirely concealed and out
of view. This question, however, need not at the present time be
reasoned by the court; it has, by numerous adjudications, been
placed beyond doubt or controversy. Indeed, in the very many
cases that are applicable to this question, they almost without an
exception concur in the rule, that the question of malice is to be
submitted to the jury upon the face of the libel or publication itself.
‘We refer for this position. to Wright . Woodgate, 2 Crompton,
Megs. & Ros. 573 ; to Fairman . Ives, b Barn. & Ald. 642; Rob-
-inson ». May, 2 Smith, 3; Flint-v. Pike, 4 Barn. & Cres, 484, per
Litfledale, ; .5 Ib. 247, Bromage v, Prosser; Blake ». Pilford,
1 Mood. & Rob. 198 ; Parmeter ». Coupland, 6 Mees. & Welby,
105; Thomson #. Shackell, 1 Moo. & Mal. 187. Other cases
might be adduced to the same point.

pon the whole we consider the opinion of the Circuit Court, in
the several instructions given by it in these cases, to be erroneous,
We therefore adjudge that its. decision be reversed; that these
causes be remanded to the said court, and that a venire facias de
modbe awarded to try them in conformity with the principles herein
aid down,

"ExParte, Tae Crry Bang or New ORLEANS IN THE MATTER OF Wiz~
11ay CurisTy, AssieNEE oF DANIEL T. WALDEN, A Bangrurr:

This court has no revising power over the decrees of the District Court sitting
in bankruptoy; nor is it authorized to issue a writ of prohibition fo it in any
case except where the District Court is proceeding as a court of admiralty
and maritime jurisdiction. .

The District Court, when sitting in bankruptey, has jurisdiction over lieus and
morigages existing upon the property of a bankrupt, S0 as lo inquire into
their validity and extenr, and grant the same relief which the state courts

" might or ought to grant. .

‘The control of the District Court over proceedings in the state courts upon such
liens, is exercised, not over the stale courts themselves, but apon the parties,
through an"injunction or.other appropriate proeeeding in equity.
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The design of the Bankrupt Act was to secure a prompt and effectnal adminis- -
tration of the estafe of all bankrupts, worked out by the courts of the-United
Btates, without the assistance of state tribunals.

The phrase in, the 6th section, “ any credilor or creditors who shall claim any
debt or demand under the bankruptey,” does not.mean only such creditors
who come in and prove their debts, but all creditors who have a present sub-
sisting claim upon the bankrupt’s estate, whether they have a security or
mortgage therefor or not. .

Buch creditors have a right to ask that the property mortgaged shall be,sold,
and the proceeds applied. towards the payment of.their debts;—and the as-
signee, on the other hand, may contest their claims. |

In the case of a contested claim, the District Court has jurisdiction, if resort be
had-to a formal bill in equity or other plenary proceeding; -and also jurisdie-
tion to proceed summarily.

Tris was-a motion on behalf of the City Bank of New Orleans,
for a prohibition, to be.issued to the District Court of the United
States for the district of Louisiana.

- The suggestion for the prohibition stated the following as facts-in

e case: , )

. First. That Daniel T. Walden, of the ciE{ of New: Orleans, on the
27th July, 1839; and on the 17" day of August, 1839; executed
two several mortgages to the City Bank of New Orleans, on a cer-
tain plantation, and on lots of land in said state, to secure payment
-of $200,000 borrowed of said bank; which mortgages were dul
recorded, and in-all respects good and valid, and created a good,
" legal, and. equiteble lien on the property mortacmag for payment of -

said debt. That, on or about, 20th October, 1840, Walden insti-
tuted suit in the state District Court, to Set aside said mortgages, for
the same causes, substantially, 2§ William Christy (Walden’s subse-
quent -assignee in bankruptcy) has presented by his petition and
‘amended petition in the District Court of the United States at New
Orleans, -exercising summary jurisdiction in bankruptcy, to set aside
the saine mortgdges, as per certified copy of the proceedings in thé
District Court of the United States-herewith annexed; and the state
court, on appeal, decided finally" against Walden’s' complaint, and -
sustaned the mortgages. e

Second. That, aftérward, the bank-proceeded tp foreclose its morg-

es in the state court; "and thereupon, on-17th May, 1842, an or-

er of seizure-and sale was made, -and an actual seizure. of the- pro-
perty executed on 19th May, 1842. . ¢ ) :
ird. That, on 18th June, 1842, the said Walden filed his peti~
tion for the benefit of the .bankrupt act, in the District Court of the
United States at New- Orleans, and on the 18th July, 1842, said
court decreed him to be a bankrupt.- e )

Fourth, That, after Walden filed his petition, and before decreed.
a bankrupt, viz., on 27th June, 1842, he applied to the said District
Court of the United States for-its injunction to stay the sale-ordered
in the state  court of the mortgaged premises; seétting forth, "as
grounds therefor. the same factsé suzstantia]ly, as subsequently again

: B
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set forth by Christy, his assignee, in his petitions aforesaid. Afer
full hearing of said bill, the court refused the injunction ; and there-
after the premises seized were duly sold, with every legal requisite
‘and formality, in execution of the previous orders of the state court, -
and the C&Eg Bank became the purchasers. ) :
- Fifth.. That the,said bank has, in no wise, presented or proved its
claim against Walden, in the bankrupt court, but pursued the said
mortgage claim adversely in the .state court, relying on its lien by
the state'law, and the proviso in the bankrupt act, saving such lien
from its o%emﬁdn. :
valSixth. hat the matter in dispute exceeds two thousand dollarsin
ue.
Seventh. That the said Christy, assignee, &c., knowing all the
premises, but contriving to impair the lien of the bank by the mort-
es aforesaid, contrary to the saving clause of the bankrupt act, is
endeavouring, by lis petition and supplemnental petition, to subject
all the previous proceedings of the state court upon the mortgages fo
review and révision in the District Court of the United States, by its
summary process in bankruptcy. And the said Christy and Wal-
den, a;jg gie Hon. Theodore H. McCaleb, judge of the said District
Court of the United States, have wrongfully and vexatiously forced
the said bank.to appear in said cotirt; upon its summary process, tor
answer said Christy’s petition. And though the bank has objected,
by plea, to.the summary jurisdiction of the court over the matters
esaid, yet the court adheres—hath overruled the plea—and per-

sists, by ifs su process, to proceed with thé cause, to the em-
barrassmerit of the bank, aid to the deprivation of all redress by
appeal. ’ '

addition to the foregoing statement filed by the counsel ir. sup-

port of the motion for a prolibition, it ma{ebe proper to state that,

On the 8th of October, 1842, Christy filed the petition mentioned
in the seventh proposition just quoted. , It'recited that Walden, the
bankrupt, was, at the time of filing his schedule and surrender,
the owner of a large amount of real estate ; that the bank claimed to
have a mortgage upon it; that the bank caused it to be sold and pos-
session delivered ; that the sale wasvoid, because the application of
Walden operates as a stay of proceeding; that the property was of-
fered for sale in block, thougﬁl;a composed of twenty different stores’
or buildings, and for cash; that the mortgage debt was-not justly
due, but void on account of usury; and.prayed that the sale might
be declared void, or if adjudged valid, that the amount thereof should
be paid over to the petitioner, to be distributed according to law.

On the 31st of October, 1842, the bank filed a plea to the juris-
diction of the court, with other matters in defence.

On the 17th of February, 1843, the questions raised by the an-
sé&ger-of the bank were adjourned to the Circuit Court of the United

tes.
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At April term, 1843, the Circuit Court returned the following
answers i—

“In answer to the questions adjourned into this court by the Dis-
trict Court for the said district, it is ordered that the following an-
swers be certified to the District Court in bankruptcy, as the opinion
of the court thereupon:

¢First. That the said District Court has, under the statute of
bankruptey, full and ample jurisdiction of all questions arising under
the petition of William Christy, assignee of Walden, to try, adjudge,
decree, and detenmine the same between the parties thereto.

¢ Secondly. That the sale made of the mortgaged property, under
the seizure and sale ordered by the District Court of the state of
Louisiana, is void, and that the District Court of the United States
should by its decree declare it void in the suit; and that said last-
mentioned court has full power and authority to try and determine
the validity of said mortgages, and if proved upon the trial void
according to the laws of Louisiana, to make a decree accordingly,
and order a sale of the property therein contained for the benefit of
the several creditors of the bankrupt; but if upon proof said mort-
gages shall be sustained and adjudged valid, a decree should be
rendered in favour of the mortgagees, condemning to sale all their
interests, rights, and fitle therein, and all the interest, right, and title
of the bankrupt and all the general creditors, in the hands of the
assignee, and the rights and tifle of the assignee also; and by the order
of sale the m: be directed to pay over to the mortgagees, after
deducting the per cent. for his cominissions and all the legal costs
of the suit, the amount of their claim, if the proceeds of the sale
amount to S0 much, and the balance, if any, to pay over to the
assignee ; and that by such decree the assignee be oriared to make

roper title and conveyance to the purchaser or purchasers, upon
813 full payment of the purchase money and a reasonable compensa-
tion to-the assignee for making such conveyance, to be determined
and settled by gﬁ: judge of the District Court, should the purchaser
or purchasers and the assignee disagree as to the amount.

¢ Thirdly. The second and alternative prayer in the petition of
the assignee; asking the 5ayment to-him of the whole amouxnt of the
proceeds of the former sale of the mortgaged property, being incon-
sistent with the opinion of the court in the second point, will there«
fore be disregarded on the trial by the District Court.

¢« J, McKinLEY,

“Associate Justice of the Supreme Court U.S.”

Afterwards, in 1843, an amended petition was filed by Christy,
alleging, amongst other things, that the bank claimed to be a creditor
of l%lalﬁlen, and “in that capacity had become a party to the said
proceedings in bankruptcy,” &e., &e.

In December, 1843, the bank prayed oyer of the time, place,
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manner, and form, where, how, and when it became a party to the
proceedings inhban]n'uptcy. 1 . o

The court having granted the prayer for oyer, Christy, on the
23d of January, 1844, filed the follgwgng: v ’

¢ That the said City Bank became parties to the proceedings in
bankruptey of the said Walden, first, by the operation of law, the
being at the time of his bankruptcy mortgage creditors of the sai
Walden, and placed upon his schedule as such; second, by their
own act, having filed a petition in this honourable court on the 5th
. September, 1842, praying that the demand of the assignee for the
postponement of the sale of certain properties be disregarded, that
their privileges be recognised, and that said properties be sold under
an order of this court for cash; third, thatZan attempt was made by
the said bank to withdraw said petition and prayer of 5th Septémber,
1842, but a discontinuance o? the same was opposed by M. W,
Hoffman and L. C. Duncan, creditors of said bankrupt, and parties
interested, by reason of which said opposition the legal effects of
said application, mdde by the City Bank as aforesaid, to this honour-
able court remain in full force.

¢ In consideration of all which and the documents herewith fifed,
your petitioner prays, that said City Bank be compelled to answer
to the merits of the original and supplemental petition in this case
filed, without further delay.” i

On the 10th of February, 1844, the bank filed its answer, denying
that it had ever proved its debt, or otherwise subjected itself in any
manuer to the summary jurisdiction of the Distriet Court: sitting as
a court of. bankruptey ; but, on the contrary, that it had prosecuted
its remedy in the state courts of Louisiana,.and adding the following :

¢¢ And so these respondents and defendants say and insist, that this
honourable court, sitting as a bankrupt court, and holding summary
jurisdiction in matters of bankruptcy under and by virtue of said
" act, ought not to have and to. take cognisance of the several matters
and things in the said petition and supplemental petition contained:
forasmuch as all jurisdiction over the same’is by law vested in and
does of right belong to the Circuit Court of the United States for the-
eastern district of Louisiana, holding jurisdiction in equity, and pro-
ceeding according to the principles and forms of courts of chancery
as prescribed bﬁaw and by rules and orders of the Supreme Court
of the United States, or to the District Court of the United States for
the said district, proceeding in the same manner, and vested with
concurrent jurisdiction over all suits at law or in equity which may
be brought :g the assignee:of any bankrupt against any person
claiming an adverse interest; which said courts are- competent to
entertain the suit of the petitioner and grant him the relief of prayer
for, if by law he is eutitled to the same, and not this court; and
forasmuch as this honourable court, sitting as a bankrupt court, and
deciding in a summary manner in matters of bankruptcy, is wholly.
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without jurisdiction in the premises, these respondents and defend-
ants submit to the judgment of this honourable court, whether they
shall be held to make any further or other answer to the several
matters and things in the said petition and supplemental petition
contained, and pray to be hence dismissed, with théir reasonable
costs, &c.”

Au agreement of counsel was filed in the court below:relative to
the petition of the bank and its discontinuance spoken of in the
oyer of Christy, as above set forth. The agreement stated that
the discontinuance was ordered in open court by the counsel of
the bank, and the proceedings of the court showed that a rule to
show cause why the discontinuance should not be set dside was
dismissed. : .

This was the position of the case in the court below.

The motion for a prohibition was sustained by Wilde and Hender-
son, and opposed by Criffenden. The Reporter has no notes of the
arguments of Henderson and, Crittenden,and from that of Wilde only
extracts can be-given.

Wilde referred to the seven facts stated in the beg'innmﬁ' g of this
report, and then said, the questions of law insisted on by the sug-
on are

1. That the Baukrupt Act contemplates two kinds of jurisdiction:
one over parties claiming under the bankruptey, the other over pdr-
ties claiming adversely to it; the one summary, the other formal,;
the one exclusive in the District Court exercising summary jurisdic=
tion in matters of bankruptcy, without.appeal, as defined by section
6th ; the other a concurrent jurisdiction in both District and Circuit
Courts for or against parties claiming an adverse interest, according
to the provisidns of section 8th, which is not summary, but formal,
to be exercised according to the rules and forms of chancery or
common law, and subject to review in this court by appeal or writ
of error under the general provisions of the laws heretofore passed
regulating writs of error and appeals. ,

2. That the rules of said bankrupt court- regulating its summ
process, in pursuance of which this proceeding by Christy is assume
to be instituted and entertaindd, are in violation of the Bankrupt
Act—which rules are herewith exhibited.

The reasons why this court should interpose to restrain the Dis-
trict Court from further proceedings in the matter are two:

1. Because said court, proceeding summatily on petition, asin a
matter of bankruptey, has'no Iawﬁﬁ cognisance and jurisdiction of
the matter.

2. Because by permitting said court so to %rcceed and decide,
Slﬁ-om which decision no appeal would le,) would be to permit said

istrict and inferior court to impair the legitimate powers of this

Vo, ITL.—38
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court in its appellate jurisdiction,"and to deprive the bank of its
right to invoke the supervisory powers of this court by appeal.

After stating the general principles on which prohibitions issue,
“which were cases where an appeal does not lie, and. citing a num-
ber of authorities, Mr. Wilde continued— .

For the present, thén, we are to consider whether the District
Court, sitting as a bankrupt court of exclusive and summary juris-
diction of all matters arising under the bankruptcy, and decidin
without aspeal, has rightful and lawful cognisance of the matters it
is proceeding to investigate and adjudicate upon in this case.

ere are lawlul mortgages, made and recorded according to the
laws of Louisiana, bearing date three years before petition of the
mortgagor to be declared a voluntary bankrupt. o

Here is a mortgagee who has not proved his debt under the bank-
ruptey, but has rested on this state lien ;. prosecuting that lien to
judgmrent of foreclosure upon his said mortgages in the state court,
before the petition in bankruptcy.

Here is an order of seizure and sale, and an actual levy on the
mortgaged premises by the sheriff one month before the petition of
the mortgagor for the benefit of the Bankrupt Act, .

Under this levy or seizure the mortgagee proceeded to sell the
mortgaged premises, after appraisement, advertisement, and all other
legal pre-requisites, in several distinct lots, according to their sepa-
rate enumeration.in the mortgages and appraisement, and in as
minute divisions as the nature of the property would admit or the
law allow. Y

And the substantial question before this court is,” whether he who
has never proved his debt, never-come in under the bankruptey, can
- be draggeg into the District Court, sitting as a bankrupt court, and
exercising summary jurisdiction, without appeal ; his writ of seizure
and sale annulled, the judgment of the state court vacated, the sale
set aside, and his mortgages declared null and void, though the
Su e Court of the state havé déclared them- good and valid,

he mere statement of such a question would seem to be enough
to decide it; but its very simplicity leads to the suspicion of error,
and therefore we will yerifyit step by step. -

First then, the proceedings in a]:iruptcy,- of which we produce
an authenticated copy, and the clerk’s certificate, show exclusively
that the Cii;y Bank has never proved its debt agaist Walden, See
transcript of the petition,.schedule, &e., in bankruptey—clerk’s cer
tificate, last page. )

‘We hold it to be clear law, that a party holding a mortgage can-
not be compelled to prove his debt, or come i under the commis-
sion; and we hold that unless he does so, the District Court, exer-
cising the powers of a bankrupt court, and proceeding surmamarily
without appeal, has no jurisdiction over him.

“If a creditor has a security or lien, he is not compellable to
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come in under the commission ; he may elect to stand out, and rely
on his security or lien.”

¢ But if he does prove, he relinquishes his security for the benefit
of all.” Cullen on Bankruptey, 145, 149,

If this be the case in England, & fortior, it is so under our late
bankrupt act, which contains a clause saving state liens. Section
2, p. 16, Bankrupt Act:—

¢ Nothing in this act contained shall be construed to annul, de-
stroy, or impair any.liens, mortgages, or other securities or proper-
ties, real or personal, which may be valid by the laws of the states .
respectively.”

In the decisions under this law, although there has been a diver- °
sity of opinion as to what constituted a lien, there has been none
that a mortgage was one.

There has %:en no diversity of ﬁpinion on thé point whether a
mon‘f-aged creditor could be compelled to prove or not.

There has been some difference of opinion how, and in what
court, and by what process or form of proceeding, the state lien is
to be'saved ; but all agree that saved it must be.

On the score of authority, it cannot be expected we should do
more than produce the decisions of circuit or district judges. These
questions have not yet been adjudicated in this court.

We rely on the following cases, decided by judges of this court
O‘II: their circuits, or by district judges, respectable for learning and
ability.

TI?; decision of Mr. Justice Baldwin in the matter of Kerlin, a
bankrupt, reported in the United States Gazette, of Philadelphia, of
26th October, 1843. . )

The decision of Mr. Justice Story, in the case of Mitchell, as-
signee of Roper, ». Winslow and ofilers, in the Circuit Court of
I\?Fa-l;ne, reported in the Law Reporter of Boston, for December;
1843, pp. 3417, 360,

Mr. Justice McLean’s decision in the case of N. C. McLean,
assignee in bankruptcy, ». The Lafayette Bank, J. S. Buckingham
and others; to be found in the Western Law Journal for October,

1843, p. 15,

Mr. Justice McLean’s decision in the case of N. C. McLean,
assignee, 2. James ¥, Meline ; Western Law Journal for November;-
1843, p. 51.

Mr. Justice Story’s decision in the case of Muggridge, 5 Law
Rep. 357 ; in Ex parte Cook, 5 Law Rep. 444 ; Ex parte ﬁewhiill,
5 Law Rep. 308; ‘n Dutton v. Freeman, 5 Law Rep. 462. - -
RBMr. Justice Thompson’s decision in Houghton ». Eustis, 5 Law

. 506. ‘

fudge Prentiss’s (of Vermont) opinion in Ex parte Spear, 5 Law

Rep. 899; and Ex parte Comstock, 5 Law Rep. 165.
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Judge Conkling’s (of New York) opinion in Ex parte Allen
5 Langep. 36§I.Ig ( ) ’

Judge Monroe’s (of Kentucky) opinion in Niles’s Register, 5th
- “November, 1842 and those of krwin, Randall, and Gilchrjst, ib.

These cases, it i$ humbly submitted, establish the doctrine for
which the defendants. contend, namely: that the state lien in this
case was %operliand rightfully enforced under the state law and
process. Penn. Law Journal for November, 1842, p. 302, Ex parte
. Dudley, Judge Randall and the late Judge Baldwin’s decisions;
Penn. Law Journal, April, 1844, p. 246, Iéarge v. Bosler, District
Court of Philadelphia; Law Reporter for October, 1844, p. 281,
Judge Conkling’s decision 6n Briggs v. Stephens, (proving surrenders
lien;) Western Law Journal, Aprﬁf 1844, Judge McLean’s decision
in McLeanw. Rockey, p. 302 ; Law Reporter, July, 1844, Mr, Justice
Story’s decision in Bellows and Peck, Umted States Circuit Court
of I:l-{ew Hampshire, pp. 125, 127 ; Law Reporter, June, 1844, Supe-
rior Court of New Hampshire, Kitteridge v. Warren, p. 87; Penn.
Law Journdl, October 15th, 1842, p. 223, Judge Randall’s decision
(distress ;) Penn. Law Journal, October 15, 1842, p. 245, Judge
Randall, (proof -vithdrawn ;) Ex parte Lafeley, Report of Kitteridge
& Emerson, Su.. Court, New Hampshire.

. The decision of Judge Gilchrist in the case of McDowall’s as-
signee v. Planters’ and Mechanics’ Bank; of which an authenticated
copy is produted.

But this court very properly holds itself entirely uncomunitted b
Circuit Court decisions. They are merely cases at nisi mrius, anﬁ
thé matters there determined are as open to discussion as ever.

(Mr. Wilde then went on to argue that a mortiaéged creditor could
not be compelled to prove his de%t, and that if he did so, he would
only come in for a share of the assets pro rafa; and then investigated
the jurisdiction of the District and Circuit Courts in bankruptcy,
?nﬁi the )revisory powers of this court by appeal or prohibition, as
ollows :

In considering the authority of ‘the District Court exercising sum-
mary jurisdiction in cases’ of bankruptey, it will be most convenient
and perspicuous to examine— :

First. Its exclusive juﬁsdicﬁon.

Secondly. Tts jurisdiction concurrently with the Circuit Court.

Its exclusive jurisdiction js granted by the 6th section, which is
as follows: -

gllr. Wilde here quoted it at length.)

0 obtain a distinet idea of the extent and boundaries of the
jurisdiction thus granted, it is requisite to examine them under three
different aspects:

First, As to the persons over whomn—that'is, for or’against whom
—jurisdietion is given.
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Secondly. As to the objects, rights, or claims, subjected to such .
jurisdiction.

Thirdly: As to the modes and forms of proceeding.

Ac analysis of this section will show—

First, as to persons:

That the. jurisdiction granted extends—

To the. bankrupt; i

To the creditors claiming any debt under the bankruptey;

To the assignée, whether in office or removed. -

These parties and each of them are authorized to sue each other
in the District Court, and to litigate their respective clainis or pre-
tensions there. But the court will remark, there is no jurisdiction
whatever granted by this section, so far as persons are concerned,
to a creditor who does not claim under the bankruptcy. No juris-
diction over such a creditor is ted : none is given for him or
against him. This distinction .has always been recognised by the
courts of the United States wherever the point has been brought to -
their attention. Bﬁﬁgs v. Stephens, Law Rep., Oct. 1844, p. 282,
per Conkling, J.; Ex parte Didley, Pexm. Law Journal, N}c)nv. 19,
1842, pp. 320, 321, per Justice Baldwin; Assignees of MceDowall
v. Planters’ and Mechanics’ Bank, per Judge Glglghrist.

Secondly. ‘As to objects, rights, claims, and controversies, sub-
jected to the summary jurisdiction of the District Court sitting in
bankruptey.

The junsdiction granted by this section extends—

To all confroversies between the bankrupt and any creditor
claiming any debt or demand under-the bankruptey ;

To all controversies between such creditor and the assignee of
the estate ;

To all controversies between the assignee and the bankrupt ; and—

To all acts, matters, and things, to lgng done under and by virtue
of the bankruptey.

But your honours will observe, that under this section, so far as
objects, rights, ¢laims, or controversies are concerned, no jurisdic-
tion is granted in controversies between the assignee and a creditor
not claiming under the bankruptcy, but claiming adversely to it.

No jurisdietion is granted in controversies between such a creditor
and other creditors claiming under the bankruptey.

None in cases between a creditor claiming adversely to the bank-
ruptey and the bankrupt himself.

None where the acts, matters, and things are not done, or be
done under and in virtué of the bankruptey, but before it, inde-
pendent of it, and adversely to it. :

So far, then, as the objectscof the District Court’s summary juris-
diction in bankruptey are concerned, no such jurisdiction is granted
by this section over the rights or .demands of a creditor who claims

“adversely to the bankruptey, apdzn%t under it.
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In relation to such a creditor, so claiming such rights, he is not
authorized to sue in that court either the assignee or the bankrupt,
or the creditors claiming under the bankruptcy’; neither, in regard
to such a creditor and- such rights, is the assignee or the bankrupt,
or the other creditors claiming under the bankruptcy, empowered to
sue him there.

Thirdly. In reference to the modes and forms of proceeding, it
is indisputable that in the District Court, sitting as a bankrupt court,
and holding jurisdiction in bankruptcy under the 6th and.7th sec~
tions, the proceedings are summary, and in general without appeal.

But however clearly it may appear that by the letter of the 6th-
section no.such jurisdiction is granted for, against, or over a creditor
claiming adversely to the bankruptey, it may be said cognisance of
such claims somewhere is indispensable to the full execution of a

uniform system, and therefore, ez necessitate, it must be vested in
some court of the United States.

He who objects to the jurisdiction of a court (it will be said) must
show that some other court has jurisdiction. We assume that obli-
gation and this brings us to a lilJ{e analysis of the 8th section.

. 'That-section is as follows:

¢«Sect. 8. And be it further enacted, That the Circuit Court
within and for the district where the decree of hankrupt(c}y is

passed, shall have concurrent jurisdiction with the District Court

-of the same district of all suits at law and in equity, which may
and shall be brought by any assiagnee of the bankrupt against any .
Person or persons claiminghan adverse interest, or gy su;:h person
a%amst' such assignee, touching any property or rights of prope

‘pf said bankruptg&ansfemblén%o, 'oz’vestedn{n, suncﬁ assignle?e ;1 a:a
no suit at law or in equity shall 'in any case be maintainable by or
agajnst such assignee,.or by or against any person claiming an ad-

--verse interest, toucbing the property and rights of progertﬁ afore-
said, in any court whatsoever, unless the same shall be brought
within two years after the declaration and decree of bankruptey, or
after the cause of suit shall first have accrued.”

With respect to the jurisdiction granted by this section, the court
will observe it is-concurrent in the District and Circuit Courts,
But as some complexity and confusion are likely to arise in con-
sidering the variety of jurisdictions possessed by the same tribunal,
though sitting on’ different’sides, and proceeding by different forms,
we will analyze this section as {o the jurisdiction thereby granted
to- the Circuit Courts, with reference to the persons for or agamst
whom it is granted, the subject-matters over which it is extended,
and the modes and forms of proceeding required to be adopted.

As soon as we shall have ascertained what the jurisdiction of the
Circuit Court is, under the 8th section, it will be easy to apply it to
the District Court, for as the two courts under the 8th section have

concurrent jurisdiction, -it follows that whatever jurisdiction is
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ted by that section to the one is granted to the other, 'When the
ircuit Court’s jurisdiction under it is known, the District Court’s
jurisdiction under it is known to be the same, and we thus arrive
at a clear and precise conception of the two district jurisdictions,
which we allege exist in the District Court, namely:

1. Its summary jurisdiction as to parties claiming under the bank-
ruptey.

%. Jits jurisdiction as a court of law and equity, for or agains
parties claiming adversely to the bankruptcy; a jurisdiction not sum-
mary, but to be exercised according to the usual modes dnd forms
of courts of chancery or common law, according as the nature of
the case made, or the relief sought, belongs to the one or thé other
forum. :

Let us examine, then, the jurisdiction granfed by the 8th'section
to the Circuit Court,

1. It extends to all suits at law or in equity brought by an as-
signee against any person claiming an adverse interest.

2. To all suits at law or in equity by such person, against such
assignee, touching any property or rights of the bankrupt,

us we see that ‘the very jurisdiction over persons claiming an
adverse interest and rights, not arising under the bankruptey, but
in opposition to it, which the 6th section did not grant to the Dis-
trict Court exercising summary jurisdiction, has been granted to
the Circuit Court by the 8th section, as a court of common, law and
equity, proceeding according to its ordinary jurisdiction in such
suits, and accotding to the usual modes and forms of proceeding in
chancery, where a chancery remedy is sought, and of common law,
where a'common law remedy is adequate.

The District Court, then, as a court of summary jurisdiction, has
no cognisance of cases for or against persons claiming an adverse
interest, but the Circuit Courthas; and the Circuit Court, as to such
cases, proceeds not summarily, but according to the usual modes
and forms of courts of common law or chancery.

Now the jurisdiction granted to the District Court by the 8th
section is concurrent with that given to the Circuit Court by the
8th section—that is to say, it is neither more nor less, but precisely
the same ; to be exercised over the same-parties, in the same way,
and by the same rules and forms of pmceeging.

There are then two “distinct jurisdictions given to the District
Courts ; as we undertook to prove.

The one a summary jurisdiction, to be. exercised over all claim-
ing under the- bankruptcy, and this jurisdiction is exclusive. The

er a formal jurisdiction, coextensive with that, given to the Cir-
cuit Court, for and against persons claiming adversely to the bank-
ruptey, which’ jum‘.(ﬁcﬁon is not summary, hut to be exercised
according to the usual forms of common law or chancery.

The. summary jurisdiction of the Bankrupt Court may be admit-
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ted for the purposes of this argument, to be exclusive and without
appeal. o . )

But the jurisdiction ‘granted to the Circuit ‘Court over persons
claiming an adverse interest, is not summary, but is the ordi
Jurisdiction of that court as.a court of common Jaw and chancery;
extended over a new class of_ cases, and ‘a new .description of suit-
ors, it is true, but to. be exercisi? according to long-established
forms ; .and as the only jurisdiction ppsessed%)y the Distriet Court
over persons, not parties to the bankruptcy, but claiming adversely
to it,'is precisely the same as that given by-the 8th section to the
Circuit Court, it follows that, when the District Court takes cogni-
sance of " that class of cases, its jurisdiction is to be exercised ac-,
cording to the usual forms of chancery and common law, by bill or
suit, precisely as the Circuit Court would exercise it.

The Circuit Court in such cases.cannot decide summarily, and

as'the jurisdiction of the District Court isthe same, and no more,
as to \‘?hat description of persons-and controversies, the District
Court cannot decide summarily. ,
. T maintain the opposite doctrine, is to assert that a concurrent
“jurisdfetion may be ngﬁ'erent, and greater in the.one court than the
other, and that the formal and summhary juiisdictions of a court may
be adopted .and intermingled at its pleasure. It is indisputable,
and conviction results from a mere inspection of the proceedings,
that William Christy, the assignee, is proceedin%hin the Distrct
Court, sitting in bankruptey, and according to the course of its
summary jurisdiction as a bankrupt court.

"Fhe petition is so addressed, [p. 7 of the printed papers attached
to the suggestion.]- All the pieadings and orders in the cause are
uniformly so entitied. They are “in the United States District
('J(:lu_rtgé sifting in bankruptey,” pp. 7, 12, 14, 23, 24,.25, 26, 27,
and'28, :

Now, where the relief soughit-belongs to the chancery jurisdiction,
it must be songht in Louisiana, as well as elsewhere, in the courts
of the United Etates, according to' the course and forms of chancery
practice.~ McCullum ». Eager, 2 Howard, 63.
2]1;1':11& proceeding” of the assignee is by petition, not by bill in

cery.

'_'I'h:-ry motive of his so proceeding. is sufficiently obvious, If he
can. majntain the jurisdiction of the District Court, exercising sum-
mary jurisdiction in bankruptcy, hé cuts off all'appeal. He has
succeeded in persuading the District Court, that the case comes
under, and bzlongs to its summary ‘cognisance. A iplea to the
jurisdiction ,upon the very ground-we are arguing, has been sub-
mitted to that court and overruled. Vide the dplea to the jurisdic-
tion, p. 25, 26, of the printed’ record annexed to the suggestion,
and order overrulingit, p. 26. - ' ,

In fine, therefore, it is manifest that Williamn Christy, the assignee,
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is proceeding in thebankrupt court, according to the course of its
summary jurisdiction.

The plea so expressly alleges, pp. 25, 26.

By demurring ore fenus to the plea, which he is held to have
done, by praying judgment of the court upon it, although no formal
g;emf;;rer is'allowed by the law or practice of Louisiana, he admits-

e fact.

And the court, by overruling the plea; decide, that he is pro-
ceeding in the court of bankruptey, according to the course of its
:.sumg;ary jurisdiction, but that he is rightfully and lawfully proceed-
i ere.

his is the precise point we have attempted to disprove, and
upon which we seek the judgment of this court, in the form of an
order for a prohibition.

Thus, then, we think we have sustained the first branch of our ar-
gument, namely, that the District Court of the United States for the
eastern district of Louisiana is.proceeding in the. case of William
Christy, assignee, against the City Bank of New Orleans, without
jurisdiction, and contrary to law, and in such manner as to deprive
the City Bank of an imnportant legal right.

This view is sustained by the decision of the late Mr. Justicé
Baldwin, Ex parte Dudley, Penn. Law Jour., Nov. 19, 1842, p. 297
by %ﬁggs v, gtephens, per Conkling, J., Law Reporter, Oct. 1844,
p- 282

The decision of Mr. Justice Baldwin, in the matter of John Ker-
lin, reported for the United States Gazette, 26 October, 1843.

The dissenting opinion of Judge Bullard, in the case of The State
v. Rosanda, p. 23 of the Printed Documents, in which it is under-
stood Chief Justice Martin agrees, although he did not sit in the
cause; and the dissenting opinion of the same judge in Bank’s case,
p- 7 of the same documents. :

Assuming, therefore, that the true jurisdiction, in a ease liké the
present, is not in the District Court proceeding summarily by peti-
tion and order, but in the United States Circuit Court for the eastern
district of Louisiana sitting in chancery, or the District Court of that
district having concurrent. chancery jurisdiction, in cases for or
against a creditor claiming adversely, under and by virtue of the
8th section. of the.bankrupt act, in which suit the proceeding must
be by bill and answer, according to the usual chancery rules and
forms. '

‘We are next to show that in such a case an appeal would Iie.

(Mr. Wilde went on to maintain this proposition,. citing many au-
thorities.)

‘We regard it, then, as established, that from the summary juris-
diction of the bankrupt court no appeal lies. :

That from the chancery jurisdiction, granted by the 8th section
concurrently to the Circuit and District Courts, an appeal does lie,

Yor. III.—39 2c2 '
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That the summary jurisdiction does not extend to a party claiming
adversely.

That the chancery does. -

And that Christy, in resorting to the summary jurisdiction, does
so because he, has an evident interest to deprive the bank of the right
of appeal; and to oust this court of its ultimate appellate jurisdiction.

All this may be true, and yet we may have no redress.

Let us now inquire if this court be competent to grant us any re-
medy, and whether we have sought the proper one.

We have seen, in the early part of this argument, from the Eng-
lish authorities, that in the King’s Bench this would be clearly a case

“for a prohibition.

But this court, it has already been admitted, does not possess, in
such cases, an authority coextensive with that of the King’s Bench.

We are to show—

1st. That the exercise of such an authority is delegated to it by
the Constitution and laws of the United States; and’

2d. That its exercise is necessary to protect its appellate iuris-
diction. '

First, then:

Has the Supreme Court power to issue writs of prohibition to the
lower courts of the United States generally, wherever they exceed
their jurisdiction? )

The 13th section of the Judiciary Act of 1789, 1 Laws U. S, 59,
ives this court power to issue writs .of prohibition to the District

%lourts, proceeding as courts of admiralty and maritime jurisdiction,
and writs of mandamus in cases warranted by law, to any courts, or
persons holding office under the United States. - )

The 14th sectjon gives power to issue writs of scire facias, habeas
corpus, and all other writs not specially. provided for by statute, and
which may be necessary for the exercise of their jurisdiction.

Now the writ of prohibition, in civil® cases of commmon law and
equity jurisdiction, is'a wrif not specially provided for by statute;
and we undertake to, show hereafter that 1t is necessary for'the exer-
cise of the Supreme Court’s appeliate powers.

The first objection we smust meet is, that express authority being

iven to issue prohibitions in admiraity and maritime Cases, it must
%cla presumed there is no such authority in any other cases: * expressio
umius est exclusio ‘alterius.”

- But besides the argument already -used in anticipation, that the
writ in common law cases is not specially provided for by statute,
and therefore within the general powers granted by the 14&1 section,
it may be remarked :— :

That it would be singular, indeed, if it did not lie by our law, in
all that large class of: cases in which it does lie by the Taw of Eng-
land, and vice versa, that in the only case where it has been some-
times held not to lie by the law of England, it does lie by qur law.
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Such an anomaly would be contrary to the spirit of our whole le-
sislation, whose tendency is to extend justice; not to barricade juris-
ictions.

But why, then, was the express grant of power made to issue pro-
hibitions in admiralty cases? Considered historically, the answer is
obvious: out of abundant caution. o

At -that period the jealausy of a part, and a latge part, of the peo-
ple towards the courts of the United States, especially those not pro-
cceding according to the course of the common law, was excessive.

The amendments made to the Constitution, and the debates of the
time, are conclusive proofs of the fact. - : ,

The decisions of Lord Mansfield in Lecaux v. Eden, and Lindo .
Rodney, were mnade in 1781 and 1782, and in 1789 must have been
well known in the United States: -

They declared that a writ of prohibition did not Jie fram the courts
of corvmon law to a conrt of exclusive jurisdiction—as the Court of
Prize—although it was alleged the goods belonged to a British sub-
ject, and were seized on land.

This was cerlainly quite enough to alarm a sensitive jealousy;
and though the enactment may not have covered the whole ground
of apprehension, the fair inference under all the circumstances is,
that the clause in our act was adopted to extend the remedy, by
prohibition, to cases which it was supposed it could not reach by
the common law—to enlarge the remedy, not to contract it.

The general power to issue all other writs necessary to the exer-
cise of their jurisdiction, is broad enough to cover prohibitions, when
used as an appellate or revisory process.

(Mr. Wilde then went on to reviéw and criticise the cases of Mar-
bury ». Madison, Weston ». City Council of Charleston, 2 Peters,
464 ; Cohens v. Virginia, 6 Wheat. 397; and contended that the
authority to issue a writ of prohibition rested upon the same ground

. as writs of mandamus and procedendo, viz., the necessity of protect-
ing the appellate jurisdiction of the Supreme Court.) - ;

If our distinction between the summary bankrupt jurisdiction and
the formal chancery jurisdiction of the District Court be well taken,
it follows, that when the ‘district judge, sitting in the summary céurt

of bankruptey, usurps the authority of the formal chancery courf, and
subjects to the power persons and things belonging to thie cognisance,
of the latter, he commits an excess of jurisdiction.

If the assogiate justice presiding in the Circuit Court of that dis-
trict, sustains the District Court in that excess, and says, as he is sup<
posed to iave done, that it is proceeding regularly and lawfully,
when in truth its proceedings ace irregular and unlawful, then either
this court must have power to issne a prohibition, or ils authority to
revise the proceedings of inferior -tribunals, to confine them within
the Timits of their jurisdiction, and to protect their own, is so far
completely nullified. ‘
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"If the application for a prohibition, therefore, must first be made
to the Circuit Court, and when refused there cannot be brought here
by appeal, or writ of error, it follows, that-although this court would
have ultimate appellate jurisdiction of this cause, if regularly brought
and prosecuted according to law, on the chancery side of that court,
yet, if irregularly and unlawfully prosecuted on the bankrupt side,
and.-the district judge and circuit judge erroneously sustain it there, .
we have no redress, and this tribunal 1s impotent to preserve its own
ultimgte appellate jurisdiction. In the language of Chief Justice
Marshall, It can neither revise the judgment of the inferior court -
nor suspend its pmcee(ﬁn_gs.’_’ 6 Wheat. 397.

. For the general practice in prohibition, we refer the court to
Croucher v. Collins, 1 Saund. 136, 140, notes 1, 2, 3, 4,.and 5;
2 Chitty’s General Practice, 355; 3 Black. Com. 355; 2 Sell. Pract.
425,- Cases in Prohibition: 14 Petersdorf Abr. verbo Prohibition ;
2 Salk, 547; 3 Mod. 244; 6 Mod. 79; 11 Mod. 30. Leadin
Cases: Leman v. Goulty, 3 Terin R. 3; Dutens . Robson, 1 H.
Black. 100; 2 H. Black. 100, 107; Lecauxv. Eden, Douglass, 594 ;
Lindo v. Rodney, Ibid. 613. Pleadings and Forms: 6 Wentworth’s
Pleadings, 242, 304; 1 Saund. 136, 142,

Mr. Justice STORY delivered the opinion of'the court.

This is the case of an application on behalf of the City Bank of
New Orleans to this court for a prohibition to be issued to the Dis-
trict Court of the United States for the district of Louisiana, to pro-
hibit it from further proceedings in a certain case in bankruptcy
pending in the said court upon the petition of William Christy, -as-’
siguee of Daniel T. Walden, a bankrupt, The suggestions for the
writ state at large the whole proeeedings before the District Court,
and contain allegations of Some other facts, which either do-not ap-
pear at all upon the face of those proceedings, or qualify or contra-
dict some of the statements contained therein. So far as respects
these allegations of facts, not so found in the proceedings of the Dis-
frict Court, we are not upon the present occasion at iberty to entertain
any consideration thereof for the Eu:fose of examination or decision,
as it would be an exercise of original jurisdiction on the part of ithis
court”not confided to us by law. The application for the prohibi-
tion is made upon the ground that the District Court has transcended
its” jurisdiction in entertaining those proceedin%s; and whether it
has or not must depend, not upon facts stated dehors.the record,
but. upon those stated in the record, upon whieh the District Court
was called to act, and by which alone it could regulate its judgment,
Other rhatters, whether going to oust the jurisdiction of the court, or
to establish the want of  merits in the case of the plaintiff, constitute
propeslya defence-to' the suit, to be propounded for the considera-
tion of the District Court by suitable pleadings, supported by suit-
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able proofs, and cannot be admitted here to displace the right of the
District Court to entertain the suit. .

- Let us then see what is the nature of the case originally presented
to the District Court.. Tt is. founded upon 2 petifion of William
Christy, as assignee of-Daniel -T. Walden, a bankrupt, in Wwhich ke
states, that the bankrupt, at the time ‘of his filing his schedule of -

roperty and surrendering it to his- creditors; was in possession. of a
large amount of real estate, described-in the petition, situate in-the
¢ity of New Orleans, which was to be administered and disposed
of in bankruptcy; the bankr_ul-)[t having applied to the court for the
benefit of -the Bankrupt Act. It further states, that the City Bank
" .of New Orleans, claiming to be a creditor of -the bankrupt and to
have a mortgage on the aforesaid property, the said corporation bé-
_ing a schedule creditor, being- a.party to the proceedings inbank-
ruptey, and bemg fully aware of the pendency of the same pro-
ceedings, did proceed to the seizure of the said property, and did
Emsechte the said seizure: to a-sale of the same property, the same

5 bl
eing put up and offered for sale at public auction'by the sheriff of
the state District Court, on_or ahout the 27th’of June, 1842 and
it was by.the said sheriff’ declared to. be struck off fo the-said City
Bank, notwithstanding the remonstrances of the said assignee and
his demands fo have the same délivered up to him for the benefit’
of all the creditors of the bankrupt. It furthér avers; that thé-same -
property was i]lega]lt?"oﬁ'ered for sale, and that it is itself a-nullity,
and conferred notitle on.the said City Bank ; that the sale was a
fraud upon the BankmFt Act ; that the City Bank attempted thereby
to obtain an illegal preference and priority over.the oﬂI;er creditors’
of the bankrupt, and that the properfy was sold at two-thirds only-
of its estimated value; that the City Bank had never delegated to.
“any person the authority to bid off the same to the said bank at the
a]i; and that the ;previous formalities required by law for the sale
were not complied with, and that the property had been illegally
advertised and appraised. It further avers, that the bankrupt, onﬁ :
Erior to his bankruptey, was contesting:the debt claimed by the sai
ank ; and ‘contepding that the said deht-was not owing by him,
and the said property was-not bound thereby. It further avers, that
the said debf is void for usury on the part of the said bank in mak-
ing the loan, the same not having been made in money, but that it
was received as at par in bonds of the Municipality No. 2, which -
were then at depreciatipre at from twenty to twenty-five per cent.,at
their"real current market value; add that the said bank had no au-
thority to make the said contract or to accept or execute the miort-
gage given by the bankrupt, and that the' contract and mortgage are
. utterly void, and should bese decreed by the court.
The prayer-of the petition is, that the e{eriff ’s adjudication of the
said property may be declared null and’ void, and that the said pro-
perty may be adjudged to form part of the bankruptey and given up
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to the petitioner to be by him administered and disposed of in the
said bankruptey and according to law; that the said debt and mort-
e may be decreed to be null and void, and the estate of the said
ankrupt-discharged from the payment thereof; and that-if the said
adjudication shall be held valid, and the debt and mortgage main-
tained by the court, then that the amount of the said adjudication
may be ordered to be paid over by the said bank to the petitioner,
to be accounted for ang distributed by him according to law in the
course of the settlement of the bankrupt’s estate, and for all general
and equitable relief in the premises.

To this petition the bank, by way of answer, pleaded warious
pleas—(1) That the District Court had no jurisdiction to decide
upon the premises in'the petition ; (2) That the subject bad already
become, 7es judicata in two suits of D. T. Walden ». The City Bank,
and The Ci% Bank v. D. T. Walden, in the state courts, and by
the District Court upon the petition.of D. T. Walden for an injunc-
tion, (not stating the nature or subject-inatters of such suits, so as to
ascertain the. exact matters therein in controversy;) (3) That the
petition contained inconsistent. demands, viz.: that the sale be set
aside, and that the proceeds of the sale be decreed to the petitioner;
and (4) That the mortgages to the bank were valid upon adequate
considerations ; that the order of seizure and sale were duly granted,
and the sale duly made with all legal formalities, and the property
adjudicated to the bank ; that the price of- the adjudication was re-
tained by the bank to satisfy the said mo: s, and that the bank
became and were the lawful owners 3f the property. The pleas
concluded with a denial of all the allegations in the petition, and
prayed that the issues in ‘fact inyolved in the petition be tried by a
jury. It is unnecessary for us to consider whether such a mode of

leading is allowable in any proceedings in equity, whether they are
mmary or plenary. '

Upon this slate of the pleadmgs the petitioner tool exceptions to
the answer of the bank, and three questions werée adjournéd mto the
Circuit Court for its decision. To these questions the Circuit Court
returned the following- answers. (See them quoted in the statement
of thie Reporter.)

Subsequently the assignee filed a supplemental or amended peti-
tion in the District Court, stating the matters contained in.the original
petition more fully and at large, ‘with-more precise averments, and
mainly relying thereon ; and alleging, among other things, that the
City Bank beecame a party to the proceedit:i;s in barkruptey ; and
by a subsequent amendment or supplemental allegation the assignee
averred, that the bank became a party to the proceedings in bank-
“ruptey, first, by operation of law, the ‘bank being at the time of the
bankruptey mortglage creditors. of the bankrupt and named in his
schgdufe; secondly, by their own act, having filed a petition in the
‘court, in September, 1342, praying that the demand of the assignee
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for the postponement of the sale of certain ‘E;operty be disregarded,
that their privileges be recognised, and that the property be sold
under an order of the court for cash; and that the court had since
refused leave to the bank to withdraw and discontinue the latter ap-
plication and petition. '

- To the supplemental and amended petition the bank put in an
answer or plea, denying the jurisdiction of the District Court to take
cognisance thereof, and insisting that they had never proved their
debt in bankruptey, but ha:il ‘prosecuted: their remedy in the state
courts against the mortgaged property, relying upon their mortgage
as a lie:g:vholly exempte frorPn tge operat{:rllgof the bankrup:::‘;r by
the express-terms of the Bankrupt Act; that the District Court, sit-
ting ‘as a bankrupt court, and holding summary jurisdiction in mat-
ters of bankruptcy under the act of Congress, ought not to take cog-
nisance of the petition and supplemental petition, inasmuch as
f'urisdiction ovér the premises is by law vested in and of right be-
ongs to the Circuit Court.of the United States for the eastern district
of Louisiana, holding jurisdiction in equity, and proceedmg accord-
ing to the forms and principles of chancery as prescribed by law, or .
to the District Court of the United States, proceeding in the same
manner, and vested with concurrent jurisdiction over all suits at law
or. in ‘equity brought by an assignee against any person claiming an
adverse interest, which courts are competent to entertain the suit of
the petitioner and grant him the relief* prayed for, if by law entitled
to the same€, and not this ceurt; and the bank, therefore, prayed
the said petition and supplemental petition to be dismissed for want
of jurisdiction.

e District Court affirmed its jurisdiction, considering that the
wmatters of the plea had been already determined by the decree of
the Circuit Court already referred to,’and overruled the plea; and
ordered ‘the bank to answer'te the mierits of the cause.

It is at this stage of the proceedings, so far as the iecord before
us enables us to-see, that the motion for the prohibition has been
brought before this court for consideration and decision. Upon the
argument the principal questions which have been discussed are,
first, what is the true nature and extent of the jurisdiction of the
District Court sitting in bankruptey ? secondly, whether if the Dis-
trict Court has. exceeded its jurisdiction in the present case, a wxit
of prohibition lies from this court to that court to stay farther pro-
ceedings? Each of these questions is of great inportance, and the
first in an especial manner having given rise to some diversity of
opinion in the different circuits, and lying at the foundation of all
the procegdings in bankruptcey, is essential to be decided in order to
a safe and just administratign of justice under the Bankrupt Act.

In the first place, then, as to the jurisdiction of the District Court
in matters of bankruptcy. Independent of the Bankrupt Act of
1841, chap. 9, the District Courts of the United States possess no



312 . BUPREME COURT.
Ex parte Christy.

- equity jurisdiction whatsoever; for the previouslegislation of Congress

_ cgmd no such authority upon tII;em._ Wﬁﬂiver jurisdiction,

therefore; they now possess 1s"wholly derived from that act, And,

as we shall presently see, the jurisdiction thus conferred is to beex-

. ercised by that court summarily in the nature of summary proceed-
ings in ‘equity.’ '

“The obvious design. of the Bankrupt Act of 1841, chap. 9, was
to secure a prompt and effectual administration and settlement of
the estate of all bankrupts within a limited period. For this.pur-
pose it was indispensable that an entire system adequate to that end

“should be provided by Congress, capable of being. worked out
through the - instrumentality of its -own- courts, independently of all
aid and.- assistance from any otlier tribunals over which. it could
exercise'no effectual control. The 10th section of the act declares,
that in order to ensure a speey settlement .and close of-the pro-
ceedinigs in each case in bankrupicy, it shall be the duty ofp the
court to order and direct a collection of the assets, and a reduction
of the same to money, and a distribution thereof at as early periods
as praciicable, consistently with a due regard to the interests of the.
creditors, and that such distribution of  the assets, so far as can be
done consistently with the rights of third persons having adverse
claims thereto, be made as often as once in.six months; and"
that all the proceedings in bankruptey in each case, if practicable,
shall be y adjusted, séttled, and {roughtto a close by the court,
within two years after the decree declarimg the banlouptcy, By
another section of the act, (§ 3,) the assignee is vested with all -the
li?hts, titles, powers, and authorities, to sell, manage,.and dispose
of the estate and property of the bankrupt,'of every name and

-nature, and to sue for and defend the same, subject to “the .orders
and directions of the court, as fully as the might before his_
bankruptcy. .- By another section, (§ 9,) all , transfers, and
other conveyances of the bankrupt’s property, and rights of property,
are l-uéqu.iredy::.ll be made by the assignee at such times and in.such
manner as shall be ordered and appomted by the court in bank-
ruptey. By another section, (§ 11;) the assignee is clothed with full
authority, by and under the order and direction of the proper court
in bankruptey, t6 redeem and discharge any mortgage, or other
pledge, or deposit, or lien upon anfy property, real or personal, and
to tender a due performance thereof, and to compound any debts or
gthel_' claims or securities due or belonging fo the estate of the

ankrupt. . - .
tthm this brief refli:]w ofh these enactments it is manifest that

e purposes. so essential to the. just operation of the bankrupt
tem, 2?,11& scarcely be accomplisjhed e?ccept by clothing the co?:a
of the United States sitting’ in bankruptey with the most ample pow-
ers and jurisdiction to accomplish them ; and .it would be a matter .
of extreme surprise if, when Congress had thus required the end, -
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they should at the same-time have withheld the means by which.
alone it could be successfully reached. Accordingly we find that
by the 6th section of the act it is expressly l‘O?id&CE ¢ that the Dis- -
trict Court in every district shall have jurisdiction i all matters and
proceedings in bankruptcy arising under this act, and any other act
which may hereafter be-passed on the subject of bankruptey, the
said jurisdiction to be exercised summarily in the nature of sum-
mary proceedinfs in equity ; and for this purpose the said District
Court shall be' deemed always open. .Ang the district judge may
adjourn any point or question ansm%:;’i any case in bankruptey into
the (“reuit Court for the district, in his discretion, to be there Keard
and determined ; and for this purpose the Circuit Court of such dis-
trict shall also be deemed always open.’” If the section had stopped
here, there could have been no reasonable ground to doubt that it
reached all cases where the rights, claims, and property of the bank-
rupt, or those of his assignee, are concerned, since they are matters -
arising under the,act, and are necessarily involved in the due admin-
istration and settlement of the bankrupt’s estate. 1In this respect the-
language of the act seems to have been borrowed from'the lan

of %Ie nstitution, in ‘which the judicial power is declared to.ex-
tend to cases arising under the Constitution, laws, or treaties of the
United States. But the section does not stop here, but in order to
avoid all doubt it goes on to enumerate certain specific classes of
cases to which the jurisdiction shall be deemed to extend, not by
way of limitation, but in explanation and illustration of the gene-
rality of the Precedini language. The section further declares:’
¢ And the jurisdiction hereby conferred on the District Court shall
extend to all cases and coitroversies in bankruptcy arising between
the ‘bankrupt and any creditor or creditors, whoshall claim any debt .
or demand under the bankruptey; to all cases and controversies
between such creditor or creditors and the assignee of the estate,
whether in office or removed ; and to all acts, matters, and things,
to be done under and in virtue of the bankruptcy until the final dis-
tribution and settlement of the estate of the bankrupt, and the close
of the proceedingsin bankruptcy.” This last clause is manifestly
added m order to prevent the force of any argument that the specific
enuineration of the particular classes of cases ought to be construed:
as excluding all. others not enumerated, upon the known maxim,
often incorrectly applied, expressio unius est exclusio alterius. The
8th section of the act further illustrates this subject. It is there pro-.
wided, ¢ that the Circuit Court within and for the disirict where the
decree of bankruptey is passed, shall have concurret jo -isdiction
with the District (E,c— ut ofP the same district, of all suits at law and
in equity which inay and shall be brought by any assignee of the
bankrupt against any person ¢ - per“ons claiming an adverse inte est, .
or by such peison against such assignee touching any propert - or
ﬁgl‘}ts oti_froperty of such ’oankrug tvansferrable to or vested in such
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assignee.”” Now, this clause certainly supposes either that the Dis-
trict Court, in virtue of the 6th section above cited, is already in
“full possession of the jurisdiction, in the class of cases here men-
tioned, at least so far as they are of an equitable nature, and then
confers the like concurrent jurisdiction on the Circuit Court, or it
intends to confer on both courts a coextensive authority over that
very class of cases, and thereby demonstrates thét Congress did -not
intend to limit the jurisdiction of the District Court to the classes of
cases specifically enumerated in the 6th section, but to bring within
its reach-all adverse. claims. Of course, in whichever court such
adverse suit shpuld be first brought, that would give such court full
jurisdiction thereof, to the exclusion of the other, but in no shape
whatsoever can this clause be construed otherwise to abridge the
exclusive jurisdiction of the District Court over all .other ¢ malters
and proceedings in bankruptey arising under the act,” or-over  all
acts, and matters and things to be done under and in virtue of the
bankruptey.” -
‘One ground urged in the declinatory plea of the bank to the sup-
plemental petition, and also in the argument here, is, that the Dis-
trict Court would have had jurisdiction in equity over the present
case, if the suit had been by a formal bill and other plenary pro-
ceedings according to the common course of such suits in the Cir-
cuit Court, but that-it has no right t6 sustain the suit in its present
form of a summary proceeding m equity. Now, without stopping
to consider whether the petition of the assignee in the present case
is not in substance, and for all useful purposes, a bill in equity, it is
clear that the suggestion has no -fmmgation whatsoever in the lan-
guage or objects of the 6th or 8th sections of the Bankrupt Act.
There is no grovision in the former section authorizing or requiring
the District Court to proceed in equily otherwise than ¢ summarily
in the nature of summary proceedings in equity ;’’ and that cour? is
by the same section clothed with l'_ulfpower and authority, and in-
deed it is made its duty, “from time to time to prescribe suitable
rules, and regulations; and forms of proceedings, in all mallers in
bankruptey,” subject to the revision of the Circuit Court; and it is
added: ¢ And in all such rules, and regulations, and forms, it shall .
be the duty of the said courts to make them as simple and brief as
racticable, to the end to avoid all unnecessary expenses, and to
acilitate the use thereof by ¢ the public at large.” If any infer-
- ence is to be drawn from this language, it is, not {hat the District
Court should in any case proceed '?by plenary proceedings in equily
in cases of bankrupiey, but that the Circuit Court should, by the
interposition of its revising power, aid in the suppression of any
such plenary proceedings it they should be attempted thercin. The
manifest object of the act was fo provide speedy proceedings, and
the ascertainment and adjustment of all claims and rights in favour
of or against the bankrupt’s estate, in the most expeditious manner,
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consistent with justice and equity, without being retarded or ob-
structed by formal proceedings, according to the general course of
equity practice, which had nothing to do with the merits.

Another ground of objection insisted on in the argument is, that
the language of the 6th ‘section, where it refers to “ any creditor,
or creditors, who shall claim any debt or demand under the bank-
ruptey,” is exclusively limited to such creditors as come in and
prove their debts under the bankruptey, and does not apply to
creditors who claim adversely thereto. If this argument were well
founded, it would be sufficient to say, that the case would then fall
within the concuirent jurisdiction given by the 8th section already
cited, and therefore not avail for the City %ank. But we do not so
interpret the language. 'When creditors are spoken of * who claim
a debt or demand under the bankruptey;”” we understand the mean-~
ing 1o be that they are creditors of the bankrupt, and that their debts
constitute present subsisting claims upon the bankrupt’s estate, un~
extinguished in fact or in law, and capable of being asserted under
the bmkrut]ﬁtcy in any manner and form which the creditors might
elect, whether they have a security by way of pledge or mortgage
therefor or not. If they have a pledge or morigage therefor, they
may apply to the court to have the same sold, and the proceeds
thereof applied towards the payment of their debts pro fanio, and
to prove for the residue; or, on the other hand, the assignee may
contest their claims in the court, or seek to ascertain the true amount:
thereof, and have the residue of the property, after satisfying their
claims, applied for the benefit of the other erdditors. Still, the
debts o1 demands are in either view-debts or demands under the
bankruptcy, and they are required by the Bankrupt Act to be in-
cluded by the bankrupt in the list of the debts due to his.creditors
when he applies for the benefit of the act; so that there is nothing
i the language or intent of the Gth section to justify the conclusion
which the argument seeks to arrive at. The 5th section of the
Bankrupt Act is framed diverso infuitu. It does not speak of
éreditors who shall claim any debt or demand under the bankruptey,
but it uses other qualifying langunﬁ‘e. The words are: ¢ All cre-
ditors corning in and proving their debts under such bankruptey in
the” manner hereinafter prescribed, the same being bona fide debts,
shall be entitled to share in the banlrupt’s property and cffecis pro
rata, &c. ; and no creditor or other person coming in or proving his
debt or other claim, shall be allowed to maintain any suit at law or
in equity therefor, but shall be deemed thereby to have waived all
right of action and suit against such bankrupt.” But this provision
by no means interferes with the right of any creditor to proceed
against the assignee under the bankruptcy to have the benéfit of
any morlgage, pledge, or other security, pro fanfo for his debt, if
he elects so to do, or with the rights of the assignee to redeem the
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same, or otherwise to contest the validity of the debt or security
under the bankruptey.

It is also suggested that the proviso of the 2d section of the act
declares, “ That nothing in this act shall be construed to annul,
destroy, or impair any lawful rights of married women or minors, or
* any liens, mortgages, or other securities on property, real or perso-
* nal, which may be valid by the laws of the states respectively, and

which may not be inconsistent with the provisions of the 2d and
5th sections of this act;’ and that thereby such liens, mortgages,
and other securities are*saved from the operation of the Bm%krupt
Act, and by inference, from the jurisdiction of the District Court.
- But we are of opinion that the inference thus attempted to be drawn,
is not justified Ey- the premises. 'There is no doubt that the liens,
mortgages, and other securities within the purview of this proviso,
so far as they are valid by the state laws, are not to be annulled,
destroyed, or impaired under the proceedings in bankruptey; but
they are to be held of equal obligation and validity in the courts of
the United States as they would be in the state courts. The Dis-
trict Court, sitting in bankruptey, is bound to respect and protect
them. But this ﬁdes not and cannot interfere with the jurisdiction
. and right of the District € ourt to inquire into and ascertain the vali-
* dity and extent of such liens, mortgafes, and. other secutities, and

to grant the same remedial justice and relief to all the parties inte-
rested therein as the. state courts might or ought to %ant If the
argunent has any force, it would go equally to establish, that no
court of the United States, neither the Circuit Court, nor the Dis-
trict-Court, could entertain’ any jurisdiction over any such cases, but
that they exclusively belong to the jurisdiction of the state courfs.
Such a conclusion would be at war with the whole theory and prae-
tice under the judicial power given by the Constitution-and laws of
the United States. The rights and the remedies:in such cases are
entirely distinct. While the former are to be fully recognised in all
courts, the latter belong to the lex jfori, and are within thé compe-
. tency of the. national courts equally with the state courts.

Let us sift this argument a little more in detail. The 8th section
of the Bankrupt Act.(as we have already seen) confers on the Cir-
cuit-Court concurrent jurisdiction with the District Court of all suits
at law and in equity brought by the assignée against any persop
claiming an adverse interest, and e converso by such person against
the assignee. Now, the argument at the bar.supposes, thata cre-
ditor having any lien, mortgage, or-other security, falls within, the
category here described as having an adverse interest. Assuming
this to be true, (on which we give no-opimon ; and the clause cer-
tainly does include persons claiming by titles paramount and not
under the bankrupt,) still it must be admitted that, under the 8th
section, a bill in equity may be brought by or against such creditor
in the Circuit Court to redeem or foreclose, or to enforce, or to-set
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aside such a lien, mortgage, or, other secuﬁty? If it can be, then

the lien, mortgage, or other security, is not saved from'the cogni--

sance of the Circuit Court having jurisdiction in bank'ruptcly, ut
the most ample remedies lie there ; and although the rights of such
creditors are to be protected, they are subject to the entire examina-
tion and decision of the court as much as they would be, if brought
before the court in the exercise of its ordinary jurisdietion, If,
then, the jurisdiction over such liens, Inortgages,. and securities
exists in the Circuit Court, it follows from the very words of the
Bankrupt Act, that the Distrigt ‘Court has a concurrent jurisdiction
to the same extent and with the same powers. i
But it is objected, that the jurisdiction of the District Court is
su in equity-and without appeal to .any higher court. This
we readily admit.. But this was a matter for the consideration of

Congress i framing the act. Congress possess the sole right to say -
din,

what shall be the forms of procee ; eitherin equity or at law, in
the courts of the United States;  and in what cases an appeal shall
be allowed or not. It is a matter of sound discretion, and t6 be
exercised by.Congress_in such a manner as shall in their judgment
best promote the public convenience and the true inferests of the
citizens.»” Because the proceedings are to be in the nature of sum-
mary proceedings in equity, it by no means follows, that they are
not entirely consistent with the principles of justice’and. adapted, to
promote the nterest as well as the convenience of all suitors. Be-
canse there is no appeal given, it by no means follows, that the
jurisdiction is either oppressive or dangerous. No appeal lies from

e judgments either of thé District or Circuit Court in criminal
cases ; and yet within the cognisance of one or both of those courts
are ‘all crimes and offences against the United States, from those
which are capital down to the lowest misdemeanors; affecting the
liberty and the property of the citizens. And yet.there can be no
doubt that this denial of appellate jurisdiction is founded in a wise
protective pubhic policy. The same reasoning would apply to the

4

appellate g;lrisdicﬁon from the decrees and judgments bf the Circuit"

Court, which are limited to cases above $2000,-and cases below
that sum embrace a large proportion of the business of that court.
But, in ‘the present instance, the public policy of confiding' the
whole jurisdiction to the District Court without appeal in ordinary
cases requires no elaborate argument for its vindication, The dis-
trict judges are presumed to be entirely competent to all the duties
imposed upoh tﬁem by the Bankrupt Act. En cases of doubt-or
difficulty, the- judges have full authority given to.them to adjourn
any questions ‘into the Circuit Court for a final decision.. That very
course was adopted  the present case. In the next place, in one
class of cases, that of adverse interestS between the assignee and

third persons, either party is at liberty to institute original proceed- .

ings in the Circuit Court,if a prior suit has not been brought there-
2p2
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for,in the District Court. So that here the act has afforded effectual
means to have the aid and assistance of the judge cf the Circuit
Court, wherever it may seem to be either expe&ient or necessary to
resolve any questions of importance or difficulty, and it has also
secured to parties having an adverse interest a right at their election
te proceed in the District or the Circuit Court for any remedial jus-
tice which their case may require. On the other hand, the avowed
policy of the Bankrupt Act, that of ensuring a speedy administration
and distribution of the bankrupt’s effects, Wou]t‘lléas as been already
suggested) be greatly retarded, if not utterly defeated by the delays
necessarily incident to regular and plenary proceedings in equity in
the District Court, or by allowing appeals from the District Court to
the Circuit Court in all matters-arising under the Bankruptcy.

It is farther objected that, if the jurisdiction of the District Ceurt
is as broad and comprehensive as the terms of the act justify accerd-
ing to the interpretation here insisted on, it operates or may operate
to suspend or control all proceedings in the state courts either then
pending or thereafter to be breught bﬁ.‘any creditor or person hav-
ing any adverse interest.to enforce his rights or oltain remedial
redress against the bankrupt or his assets after the bankruptcy. We
entertain no doubt that, under the provisions of the 6th secticn of
the act, the District Court does possess full jurisdiction to suspend
or contrel such proceedings in the state courts, not by acting on the
courts, over which- it possesses no authority ; -but by acting cn the
parties through the instrumentality of an injunction’ or.other remedial
‘proceedings- In equity npon due"application made by the assignee
and a proper case bemg laid before the court requiring such inter-
ference. Such a course,is very familiar in courts of chancery, in
cases where- a creditors’ bill is filed for the.administration of the
-estate of a deceased person, and it becomes necessary or proper to
take the whole assets into the hands of the courts for the purpose of
ccllecting- and marshalling the assets, ascertaining and ‘adjustin
‘conflicting %ﬁqrities and claims, and accomplishing a due and equi-
table distribution among all the parties in interest in the estate.
Similar proceedings have been instituted in England in cases of
bankruptcy ;. and they were without doubt in the centemplation of
Congress as indispensable to the practical working of the bankrupt
system. But because the District Court does possess such a juris-
diction'under the act, there is nothing i the act which requires that
it should in -all cases be absolutely exercised. On the contrary;
where suit§ are pending in the state courts, and there is nothing in
them which requires tli¢ equitable interference of the District Court
to prevent any mischief or wrong te other creditors under the bank-
ruptcy, or any waste or misapplication of the assets, the parlies may
well be permitted to proceed in such suits and consummate them
by proper decrees and judgments, especially where there is no sug-
gestion of any fraud or injustice on the part of the plainiffs in those
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suits. The act itself contemplates-that such suits may be prosecuted
and further proceedings bad in the state courts; for the assignee is
by the 3d section authorized to sue for and defend the prop
vested in. him under the bankruptcy, “subject to the orders an
directions of the District Court,” “and all suits at law and in equity
then pendingin which such bankrupt is a party, may be prosecuted
and defended by such assignee to itsfinal conclusion in the same
way and manner and with the same effect as they might have been
by the bankrupt.” So that here the prosecution or LFefence of any
such suits in the state courts is obviously intended to be placed un-
der the discretionary authority of the District Court. And in point
of fact, as we all know, very few, comparatively speaking, of the
numerous suits pending m the state courts at the time of the bank-
ruptey ever have been interfered with, and never, unless some equity
.intervened which required the interposition of the District Court to
sustain or protect if. .

It would be easy to put cases in which the exercise of this author-
ity may be indispensable on the part of the District Court, to_prevent
irreparable injury, or loss, or waste, of the assets, without adverting
to ‘ge case at bar, where, upon the allegatiors in the petition and sup-
plemental petition, the_creditors of the bankrupt are attempting to
enforce a -mort%a e asserted to be illegal and invalid, and to procure
a forced sale of the property by the sheriff, in an illegal and irregu-~
lar manner, thereby sacrificing the interest of the other creditors un-
der the bankruptey. Let us put the case of numerous suits pending;,
or to be brought in the state courts, upon different mortgages, by
the mortgagees, upon various tracts of land and other p s
some of the mortgages being upon theé whole of the tracts of land or
other property; some upon a part only thereof; some of them in-
volving a.conflict of independent titles; “some of them involving
questions as to the extinguishment, or satisfaction, or validity, of the
debts; and some of them involving very doubtful questions as to the
construction of the terms and extent of the.conveyances. If all such
suits may be brought by the separate mortzagees, in the different
state tribunals, and the mortgagees cannot be compelled to join in,
or to be made parties defendant to one single bill, (as is certainly the
case in those states where general equity jurisdiction is not given to
the state courts,) it is most obvieus that, as each of. the state tribu-
nals may or must proceed upon the single case’ only before it, the
most conflicting decisions may be made, and gross and irreparable
injustice may be done to the other mmﬁl ees, as well as to the.gene-
ral creditors under the bankruptey. is, however, is comp. ete;ﬁ'
avoided, by bringing the whole matfers in controversy between
the mortgagees before the District or Circuit Court, making them all
parties to the summary proceedings in equity, and thus enabling the
court to marshal the rights, and priorities, and claims, of all the
parties, and by a sale and other proper -proceedings, after satisfying
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the just claims of all the mortgagees, applying the residue of the as-
sets, if any, for the benefit of the general creditqrs. Similar consi-
derations would apply to other liens and securities, held by different
parties in‘the same property, or fumishing grounds of conflict and
" controversy as to their respoctive rights and claims.
. Besides, how is the bankrupt court ‘or the assignee, in a.great
variety of cases of liens; mortgages, and other securities, to ascertain
the just and full amount thereof- after the deduction of all payments
and equitable set-offs, unless’it can entertain a suit'in equity, for a
discovery of the debts, and payments, and set-offs, and grant suita-
. ble relief.in the premises? The bankrupt is not, in his schedule,
bound to specify them; and if he did, non constat that the other par-
ties would. admit their correctness, or that the general ‘creditors
would admit their validity and amount.. The 11th section of the
act gives the assignee full power and authority, by and under the
order and direction of the, proper court in bankruptey, to redeem
and disebarge any mortgage or other pledge, or deposit, or lien,
upon any property, and to tender a due performance of tbe condi-
tions thereof. . But how can this be eflectually done, unless the-
bankrupt court and assignee can, by proceedings in that very court,
ascertain what is the amount of such mortgage, or pledge, or depo-
sit, or lien, and what ,acts are to be done as a performance of the
mortgage, or pledge, or deposit, through the instrumentality of a
suit in the nature of a summary proceeding in equity for a discovery
~ and relief? ‘If we are told that resort may .be had to the state courts
-for redress,.one answer is, that in some of the states no adequate ju-
risdietion exists in the state courts, since they are not clothed with
general jurisdiction in equity. But a stronger and more conclusive
answer 1s, that Congress did ,not intend to trust the working of the
bankrupt system solely to the state courts of twenty-six states, which-
were independent of any control b{) the general government, and
were under no obligations to carry the system into effect. The ju-
dicial power of'lhe United States is, by the Constitution, competent
to all such purposes; and Congress, by the act, intended to secure
the complete administration of the whole system in its own courts,
4g it constitutionally might do. '

Let us look at.another provision of the act already referred to,
which declares, “that in order to insure a speedy settlement and
close of the proceedings in each case in bankruptey, it shall be the
duty of the court to order and direct a collection of the assets, and
a reduction of the same to money, and a distribution ‘thereof, at as
early periods as practicable.” Now here again, it may be repeated,
that the end is required, and can it be doubted that adequate means
to accomplish the end are intended to be given? Construing the
language of the 6th section as we construe it, adequate means are
given; construing it the other way, and it excludes the jurisdiction,
if not of the whole subject, at least of the most important parts-of
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the system; and they are left solely to the cognisance of the tribunals
of twenty-six different states, no one of which is bound by-the acts
of the others, or is under the control of the national courts. Ifitbe
admitted, (what cannot well be denied,) that the District Court may
order a sale of'the property of the bankrupt, under this section, how
can that sale be made safe to the purchasers, until all claims thereon
have been ascertained and adjusted? How can any distribution of
the assets be made, until all such*claims are definitively liquidated ?
How can the proceedings be brought to a close at all, far less within
the two years, unless all parties claiming an interest, adverse or other-
wise, can be brought before the bankrupt court, to assert and main~
tain them? Besides, independently of the delays which must neces-
sarily be cident to a resort to state tribunals to adjust the matters
and rights affected by or arising in bankruptcy, considering the vast
number.of cases pending in those courts, in-the due administration
of their own' jurisprudence-and laws, there could hardly fail to be a
-conflict in the decisions, as to the priority and extent of the various
claims of the creditors, pursuing their remediestherein in distinct and
independent suits, .and perhaps, also,.in different state tribunals of
co-ordinate jurisdiction. These are but a few of the cases which
may be put to show the l.{Eu'opriety, nay, the necessity, of the jurisdic-
tion of tEe District Court to the full extent of reaching all cases asis-
ing out of the bankrupt act. .

e truth is, (as-has been already asserted,) that in no-other way
could the bankrupt systemn be put into operation, without intermina-
ble doubts, controversies, embarrassments, and difficulties, or in
such a manner as to achieve the true end and design thereof. Its
success was dependent upon the national machinerg being made
adequate to all the exigencies of the act. Prompt and ready action,

. without heavy charges or expenses, could be safely relied on, when
the whole jurisdiction was confided to a single court, in the collec-
tion of the assets; in the ascertainment andnliquidaﬁon of the liens
and other specific claims thereon; in adjusting the various priorities
and conflicting interests; in marshalling the different funds and as-
sets; in directing the sales at such times and in such a manner as .
should best subserve the interests of ‘all concerned; in preventing,
by ix:f'unction or otherwise, any particular creditor or person, having
an a v#rse interest, from obtaining an unjust-and inequitable prefer-
ence over the general creditors, by ,an improper use of his rights or
his remedies in the state tribunals; and finally, in naking a due dis-
tribution of the assets, and bringing to a close, within a reasonable
time, the whole proceédings in bankruptey. Sound policy, there-
fore, and a just re to public'as well as private interests, mani-
festly dlictated to Congress the propriety of vesting in the District
Court full and complete jurisdiction 6ver all cases arising, or acts
done, or matters involved, in the due administration and final settle-
ment of the bankfupt’s estate ; and it is accordingly, in our judgment,

Vor. IIL.—41
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designedly given by the 6th section of the act. In this view of the
matter, the District Court has not exceeded its jurisdiction in enter-
taining the present suit, but it has full power and authority to proceed
to the due adjudication thereof upon its merits.

This view of the subject disposes also of the other question made
at the bar, whether this court has jurisdiction to issue a writ of pro-
hibition to the District Court in cases in bankruptey, if it has exceed-
ed its-proper jurisdiction. As the District Court has not exceeded
its jurisdiction in the present case, the question is not absolutely ne-
cessary to be decided. But it may be proper to say, as the point
has been- fully argued, that we possess no revising power over the
decrees of the District Court sitting in banl(ruptct{{ ; that the District
Court, in the present case, has not interfered with, or in any ianner
evaded or obstructed, the ap(})ellate authority .of this court, by enter-
taining the present writ; and that we know of no case where this
court 1s authorizéd to issue a writ of prohibition to the District Court,
-except-in the cases expressly provided for by the 13th section of the
Judiciary Act of 1789, chap. 20, that is to say, where the District
Cout;t,s are ““ proceeding as courts of admiralty and maritime jurisdic-
tion. ;

-Upon the whole, the motion for a writ of prohibition is overruled.

Mr., Justice CATRON.

By the 14th section of the Judiciary Act this court has power to
issue writs proper and necessary for the exercise of its.jurisdiction 3
having no jurisdiction in any given case, it can :issue no writ: that
it has none to revise the proceedings of a bankrupt court is our
unanimous opinion. So far we adjudge; and in this I concur.
For. further views why the prohibition cannot issue, I refer to the
conclusion of the -principal opinion. Buta majority of my brethren
see proper to go further, and express their views at large on the ju-
risdiction of the bankrupt court. In this course I cannot agncur;
perhaps-it is the result of timidity growing out of long established
judicial habits in courts of error elsewhere, never to hazard an
opinion where no case was before the court; and when that opinion
might he justly arraigned as extra-judicial, and a mere dictum by
courts and lawyers; he partly disregarded while I was living, and
almost certainly be denounced as unidue assumption when I was no
more. A measure of disregard awarded with an unsparing hand,
here and elsewhere, to the dicta of state judges-under similar.cir- -
cumstances: and it is due to the occasion and to myself to say; that
I have no doubt the dicta of this court will only be treated with be-

. coming respect before the court itself, so long as some of the judges
who concurred in them are present on the bench ; and afterwards
be openly rejected as no.aithority—as they are nef. .

" The case standing in the District-Conrt of Louisiana will test it
as well as another. ~ The application for a prohibition was brought
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before us at last term ; then the late Mr. Justice Baldwin was here,
and one other of the judges now present was then absent ; had the
matter not then been laid over on advisement, and a decision been
had adverse to our jurisdiction to award the writ; and an opinion
been expressed by the majority of thé judges then- present, against
the legality of the tﬁnmceeding_in the bankrupt court, declaring it
. void, and that in the state court valid ; would the bankrupt court
"be bound to conform to such opinion; would it overrule the in-
structions given in the particular case by the Circuit Court on the
questions adjourned, dismiss the petition of Christy, the assignee,
and let the decree and salé foreclosing the mortgage made by the
state courts stand? Will the bankrupt court of Pennsylvama be
bound, either judicially or in comnity, }f))y the opinion now given by
a majority of the judges present, to overthrow that of Mr.-Justice
Baldwin i the case hereto appended; or is it bound to conform?
Are the bankrupt courts in all the districts that have held the state
proceedings on Pliens to be valid, and not subject to their supervi-
sion, now bound to suppress such.proceedings on the suggestion of
assignees that they were erroncous or inconvenient, regardless of
proof, as was done in Louisiana, and theréby overhaul cases in
eat humbers supposed to be settled? Certamly not. This court-
as no power over the bankrupt courls, more than they have over
this cowrt; the bankrupt law has made them altogether independent,
2nd their decrees as binding as ours, and as findl. 'We have as
little power to control them as the state courts have ; they may con-
cur with the reasoning of either, or neither, at discretion. I there-
fore think we should refrain from expressing any extra-judicial
opinion on the present occasion; we did so in Nelson ». Carland,
1 How. 265, a case involving the consfitutionality of the bankrupt
law, and I then supposed most properly, by the majority of the court,
who thought we had no jurisdiction: a more imposing application,
requiring an ‘opinion, could not have been presented, as twelve
hundréd cases depended on the decision of the District Court of
Missouri, which was opposed fo the constitutionality of the law;
and to revise it the case was brought here, So ih Derr’s applica-
tion, at the present term, for a writ of habeas corpus, the same course
was pursued. That application and this are not distinguishable in
principle : in neither had this court power to bring 2 case for judg-
ment 1nto it; there, and here, we held nothing was before us, or
could be brought before us. With this course I would now con-
tent myself, was it not that by acquiescing in’silerce with-the opinior
of my brethren I might be supposed to have agreed with them in
the” toursé pursued ; and also in the views expressed in the affirm-
ance of the jurisdietion exercised under the bankmpt law by the
Cireuit Cowrt of Iastern Louisiana ; to both of which my opinion is
adverse, and that most decidedly. The case presented to that court
was this:— '
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In 1839, Walden gave to the City Bank a mortgage to secure the
payment of $200,000 loaned him, on a plantation and town lots.
11840, he instituted a suit in the District Court of the state, in
New Orleans, to .set the mortgage aside as void ;a trial was had,
and the court adjudged the mort%':lge valid ; from this Walden ap-
pealed to the Supreme Court of Louisiana, and that court affirmed
the judgment.
. he bank then proceeded in the District Court of the state to
foreclose the mortgage, and on the 17th of May, 1842, an order of
seizure and sale was made; and an actual seizure of the property
was executed on the 19th-of May. The: sale took place on the
27th of June.

The properl{was sold by lots, after appraisement, in conformity
to the laws of Louisiana, and the bank became the purchaser at the
price of $160,000.

That the sale was made in regular and due form, according to the
modes-of proceeding in the state courts, cannot be controverted.

On the 18th of June, 1842, Walden filed his petition for the bene-
fit of the bankiupt law; and on the 18th of July was declared a
bankrupt, and an assignee appointed. The $200,000 was on Wal-
den’s creditor list, but the bank refused to prove its debt, and relied
on the decree of foreclosure, and the force of its lien, by the mort-

e.

gﬂ%hristy, the assigaee, filed his petition in the bankrupt court, and
as part of the proceeding in bankruptey, to have the sale declared
void : 1. Because if was made after Walden applied for the benefit
of the bankrupt law. 2. Beécause the sale had been unfairly con~
ducted. 3. Because the proceeding in the state court was errope-
ous. 4, Because the debt was” affected with usury, and therefore
the mortgage void originally ; and should be so decreed by the
bankrupt court.- .

The bank.appeared, and pleaded to the jurisdiction of the bank-
rupt court; and relied on the proceedings-of the state court as valid
by answer. Exceptions were taken to this plea and answer, which
were adjourned to the Circuit Court; there it was adjudged, and
the District Court instructed :

1. That it had full and ample jurisdiction to try all the questions
set forth in the petition of-the assignee; and to try, adjudge, and
determine the same between the parties.

2. 'That the seizure and sale of the state court were void; and
that the District Court of the United States do declare it void.

3. That the District Court has full power and authority to try and
determine the validity of the mortgage ; and if proved on the trial
void, to declare it so, and to.make a decree ordering the property
to be sold for the benefit of the creditors generally ; but if found
valid, the bank to have the benefit of its lien.

This decree pronounced void the judgment of the Supreme Court
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of Louisiana, affirming that of the inferior court declaring the mort-

ce valid, and not affected with usury ; which was conclusive be-
tween Walden and the bank before the bankrupt law existed. 2. It
declared void the decree and order of seizure made before Walden
applied for the benefit of the act—and it declared void the sale: In
short, it annulled all the judgments of the state courts, and assumed
to extinguish the title acquired under them ; and has eirﬁngu.i.'shed
in form and fact, if the views of a madjority of my present brethren be
correct, a title indisputable according to the laws of Louisiana stand-
ing alone; this is manifest from the slightest’ examination of the
facts, and laws applicable to them. On the 18th of July the d<cree
declaring Walden a bankrupt was passed ; up to this date he might
or might not be declared a bankrupt, éither at his own instance, or
that of the coust;-therefore he was a proper party before the state
court until that time ; afterwvards he was represented bﬁs assignee ;-
his property was under execution when he was- déclared 'a bank-
rupt; if he had then died, still- the duty of:the officer would have
been to sell ; the execution having' commenced. 4 patural of civil
{leath could not defeat it, as the property was in the custody of the

aw. - ;

If it be true that this title is void; it follows every other is void
where a sale has taken -place after the defendant to.the execution
(issued by a state court) had applied for the benefit of the bankrupt
law ; and this whether the execution was awarded in the form usual
to courts of law, or by decree in a court of chancery, ordering a
seizure and sale by force of the decree. Every sheriff, or commis-
sioner in chancery, executing such %writ or decree, must have been
a trespasser ;-and all persons taking under such sales deluded pur-
chasers. In'the eighth circuit there are very many such cases be-
yond doubt; they are founded on my opinion acting with the dis-
trict judges, who fully concurred with me, that such sales were
lawful, and the tides acquired under them valid. = In two other cir-
cuits at least, simHar views have been entertained, and no doubt
similar consequences have followed. It is therefore due to interests
so extensive, affecting so many titles, that they should not be over-
thrown until-a case calling for the authoritative adjudication of this
court is presented involving them, and therefore these brief views

. have been expressed ; not on the jurisdiction, of the hankrupt courts
generally ; but on the précise facts presented as the grounds .on
which the prohibition was demanded. . . :

On the force of the lien, and the remedy to enforce it, as a right

. excepted from the bankrupt law, I have said nothing, because my
late Erother Baldwin was called on to follow the decision given in
Louisiana and refused. As he decided -under the responsﬁ)i]itj of
passing on men’s rights, and. from whose judgment there was no
appeal, his opinion is judicial, and authoritative throughout his late
circuit, whereas mine on the pres;.:nt occasion would be extra-judi-

2
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cial, and therefore I append his instead of any I may entertain indi-
vidually.

In the aforegoing opinion of Mr. Justice CaTron. Mr. Justice
DawieL concurs. .

Opinion of Mr. Justice Baupwiv, adopted by Mr. Justice CaTrox
as-a part of his dissenting opinion.

In the matter of John Kerlin, a Banfrupt.  Oct. 26, 1843,

On the 13th of May, 1843, the assignees of Johri Kerlii, 2 bank-
rupt, presented their petition to the judge of the District Court for
the eastern district of Pennsylvania, praying for an order, authoriz-
ing them to sell certain.real estate of the bankrupt, in Delaware
. county. On the face of the petition it appeared that at the time of
the decree of bankruptey, the property was subjected to encum-
brances amounting to $14,800; that it had been sold by the sheriff
of Delaware county on the 11th of May, 1843, for the sum of
$8000, by virtue of proceedings issued_by the Courl of Common
Pleas of Delaware cournty, under one of the mortgages recorded
. before the decree of bankruptcy, but the purchaser had not com-
phied with the terms of the sale. - The assignee in bankriptcy con-
tended that the sheriff could not‘make title to the premises, and-
under a decision of the Gircuit Court in Louisiana, claimed -the
right to sell. The district judge -(Randall) refused to grant the
order, but at request of the parties adjourned the question tg the
Circuit Court, where the following opinion was delivered by Bald-
win, J. '

The following questions have been certified by the district judge
for the opinion of this court:

“Ist. Does a sale by a sheriff afler a decree of- bankruptey, by
virtué of process issued on @ judgment or mortgage, which was' a
lien on the property of the bankrupt before and at the time of the
decree, divest the hitle of the assignée in banlkruptey ??

“2d. In case of a sale made by the assignee under an.order of
the court, if the whole of the purchase money is not sufficient to
discharge the liens existing at the time of the decree, are the liens
diyested by such sale ?”

The leading principle which has governed this court in the con-
struction of the Bankrupt Act of 1841 has been to consider it as
establishing a uniform law on the subject of bankruptcies, in the
most comprehensive sense of the words as used in the Constitution,
in which there is no other restriction on the-power of Congress than
that the.laws shall be uniform throughout the United States. To
make it so in its practical operation, it must be taken as it reads,
its words must receive their apprapriate meaning, with reference to
* the whole law, and the policy developed in its various provisions.
These constitute that system which it was mtended to establisk,
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not by assuming that the design of the law was to adopt any pre-
existing rules and principles found only in the former legislation of
Congress, or in other countries, and then to so applléy it as to effec-
tuate a supposed policy not apparent in the law itself, nor consistent
with its language, the insertion of which into the system must make
it operate according to the intention of other legislatures, and=require
a mode of construction which will do violence to the plainest terms
used to denote and declare the policy and general prineiples which
Congress have actually established.

That the act of 1841 is anomalous in its provisions, unlike any
other-known in any legislation here or elsewhere, cannot be doubt-
ed. In the great outhnes as well as in the details of the system, we
feel the exercise of an express plenary power, competent to act at
its own unlimited discretion, (so that the action be uniform,) either
by adopting or modifying some old system on the subject of bank-
riptey or prescrihing a new one; ‘the latter mode has seemed the
better in the eye of ﬁ:e.legislatnre, and the duty of the judicial de-
partment is to consider its intention and to carry it into effect.

In applying this principle to the solution of the first question now
submitted, there seems no difficulty as to the policy and intentions
of the law from its unequivocal language, which, as we have here-
tofore held, contains an express prohibition to the judicial power,
nob to so construe any provision as to annul, destroy, or impair any
lien, mortgage, or other security, on property which is valid by the
laws of the states respectively, and not inconsistent with the 2d or
5th séctions. ;

The validity of a mortgage or judgment is submitted to no other
test than these—the laws of the states and these two sections; if
they stand this scrutiny, the duty of the courts is imperative. The
Bankrupt Act protects 2ll valid judgments or mortgages against any
construction which shall impair them, to the same extent as the
Constitution guards the ohligation of contracts when attempted to
be impaired by state laws. Having heretofore given this as, not
the construction merely, but the inevitable result of language inca-
pable of being mistaken in any fair reading of the last proviso in
the 2d section, and stated the reasons therefor at large, it is not -
deemed, either necessary or useful to now resiume the investigation
of that provision of the law, as no doubt was then or is now enter-
tained of its meaning; vide Ex parte Dudley et al., Pennsylvania
Law Journal, 302. additional reasons could be requisite to elu-
cidaté this view of that proviso, they will be found in the 11th sec-
tion, which is framed to meet its provisions—by authorizing the
assignee with the order of ‘the court, to redeem and discharge any
mortgage or lien upon any property of the bankrupt, though payable
at a future day, and to tender performance of its conditions.

This authority to redeem and discharge a lien presupposes its
validity, that it cannot be impaired by-any power of the court, and
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that the assignee of the bankrupt could not take the property so
bound before the lien was discharged, on any other terms than
those on which it was held by the bankrupt himself, . before any de-
cree of bankruptcy had vested his rights in the assighee, else why
should it have been deemed necessary to authorize him.to redeem
or discharge the lien, if it was not in full force as well after as before
the petition or decree. Neither the prdviso, to the 2d or the 11th
- section discriminate between a lien existing before the petition filed
_or after jt; both comprehend all liens existing at the time of the de-
“cree as burdens on the property, and contemplate the necessity of
their payment in full before any other creditor can come in upon it.
The onlyfund for their payment being the assets of the bankrupt in
the hands of the assignee, it is clear that the rights of those creditors
who have liens, are, and must be, paramount to any which accrue
under -the hankruptcy to the assignee -or general creditor.” When
liens are paid, then-the property which they bound becomes distri-
butable by the assignee; if not paid, the rights of the lien creditor
remaining incapable-of being imfpaired by any authority conferred
by the ﬁ,ankrupt Act, stands perfect as if that act had not been
passed ; so that, if valid by the law of the state, and not inconsist-
ent with the 2d or 5th sections of that law, they may consequently
be enforced by @ sale or other process conformably to the éxisting
laws of the state for enforcing liens, which no court can annul, de-
stroy, or impair, by any proceeding in bankiuptcy. On this sub-
- ject, the principles established by the Supreme Court, in the case
of Bronson v. Kenzie, are replete with the scundest rules of juris-
prudence and constitutional law, and directly applicable to the
question now under consideration, which is, in all respects, anala-
ous to the one then before that court on the nature of the obliga-
tion, of the extent of the mortgage and the rights of the mortgagee ;
-and the validity of the state law, which impaired his rights to en-
* force the payment of the mortgage money. In that case, the court
declared, that the obligation of the contract, the rizhts which the
mortgagee acquired in the mortgage premises, depended on the then
existing laws of the state, which ‘“created and defined the legal and
equitable obligation of the mortgage contract.” 1 How. 315. That
the Constitution egually prohibits the impairing them by a state- law,
acting on the remedy or directly on the contract itself, ¢“if. it so
changes the nature and extent of existing remedies as materially to
impair the rights and interests of the owner, they are justas much a .
violation of the compact as if they directly overturned his rights and
interests in it.”” 1 How. 316. ¢ That it may be seriously impaired
by burdening the proceedings with new conditions and restrictions,
so as.to make the remedy hardly worth pursuing.” 1 How. 307.
““That the rights and remedies of mortgagor and mortgagee by the
law then ‘in force, were a part of the law of the contract without
any express agreement of the parties—they were annexed to the
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contract at the time it was made and formed a part of it, and any
subsequent law impairing the rights thus acquired, impairs the obli-
gations which the contract imposed.”” 1 How. 319. And on these
principles 2 state law which encumbered the remedy of the mort-
ga?ee by c¢onditions imposed after its obligation had attached was
null and void. In this case the question presented is, whether a
court of the United States, sitting in bankruptcey, can, by any rule,
order, or decree, impair the right of a creditor by mortrgage or judg-
ment, to enforce the payment of his debts by a sale of the property
mortgaged or encumbered by the lien of a judgment, according to
the provisions of the state laws. If the right and power to sell can
be taken from the creditors and conferred -on the assignee of a
bankrupt, who is a debtor by a mortgage or judgment existing. at
the time of the decree of bankruptcy; if the validity of* the liens,
the time, and terms of sale, and the distribution of the proceeds,
can, under the bankrupt law, be determined and regulated by'a
judge in a proceeding in bankruptey, from which there can be no
appeal, then the remedy for enforcing-a mortgage o{‘{udgment is no.
longer annexed to the contract or a part of it. e empty right
sﬁ]fre_mains in the mortgagee, yet the remedy is taken from him by
the assignee of his debtor. The final adjudication, and even his
ultimate rights, and the mode of administering the remedy, is made
dependent on the discretion of a judge, exercised by the summary
proceedings prescribed by the Bankrupt Act, instead of the regular
course of the law as administered in the courts of a state. For such
a course, there.is not only no warrant in the law, but it is a direct
violation of the prohibition in the section, by so construing the law
as to negative its express language, and taking from lien creditors,
by mere judicial power, those very rights and remedies which are
placed beyond its exercise, in terms positively forbidding it, in as
plain and emphatic language as that in which the Constitution de-
clares that “no state shall pass any law impairing the obligation of
contracts.” The principles of the Supreme Court in the case of
Bronson, must be repudiated before a judge can exercise 2 power
under the Bankrupt Act which is forbidden to a state by the Consti-
tution. If either the obligation or the remedy is impaired, it mat-
ters not by whom it is done ; no state has any power to do it;
Congress can only do it by a “uniform law on the subject of bank-
rupicy;”’ nor when the law is silent can the courts do it without the
usurpation of legislative power. But the-law is not silent ; it speaks
to the judge; it forbids him to do any act which impairs any lien
then existing, and, in-deciding the first question submitted in this
case, I answer in the affirmative, and repeat the language of the
Supreme Court: ““and it would il become this court under an
circumstances to depart from the plain meaning of the words used,
and to sanction a distinction between the right and the remedy
which would render this provision illusive and nugatory; mere
Vor. IIl.—42 2E2
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words of form, afording no protection and producing no practical
result.”” Howard, 318.
But were the Bankrupt Act open to construction, and the pro-
-viso of the 2d section left out of view, the result would be the
same. There is no provision m the act that interferes with the laws
of a state, which create and defend the obligation of a contract
which is a lien on property ; there is nothing which professes to effect
the remedies attached to such contract, one incident of which is the
power of the creditor to sell or extend as the laws of the respective
states have prescribed ; it requires the plenary and unlimited power
of Congress over the whole subject of bankruptcies to abrogate
state laws relating to liens, or to take from state courts thé adminis-
tration of remedies to enforce them, and above all to prohibit the
creditor from resorting for his remeciy to that law which prescribed
it, and substituting the assignee of a bankrupt, the mere creature
and servant of a judge of the-District Court, in his place, without
and against the will of the creditor. Congress may delegate such
power to-a judge or a court, but it must be in plain terms, leavin
no doubt of their intention to do so; but the proposition is a bolg
one indeed, that judicial power is competent to do it, when the legis-
Iature has not given its sanction to its exercise; it would give the
Constitution a construction which would authorize the courts to ex-
ercise the power granted to the Congress, without the passage of a
law delegating it to the judicial department. So far as the Bank-
rupt Act, by express words, or necessary implication, affects state
laws, state rights, the power of state courts, or the rights and reme-
dies of suitors therein, it must be paramount, yet tdo much caution
cannot be observed on this subject by the courts of the United States.
The- settled course of jurisprudence in the stale is to be ‘over-
looked only when such is the intention of the law; no intention to
do so is to be presumed, no policy is to be assumed as the basis of
the law, other than what its words indicate, and nothing is to be
borrowed from any other system which is not consistent with that
which Congress has 1h0n§1t proper to create. A leading feature
of that system is the protection of all liens existing at the time of
the decree of bankruptcy; they are created by contracts which by
their own force create a remedy to enforce them ; this remedy is the
right of the creditor, the rule for its exercise is the law of the state,
the power to sell in this slate is the essence of both right and reme-
dy. Congress has not impaired either, and forbidden it to be done
by any construction of the Bankrupt Act ; a sale made pursuant to
the Jaws of the state must therefore divest the title of the assignee
in bankruptey. i s
If the foregoing views are sound, they dispose of the two ques-
tions; an order of the cotirt in bankrupicy can confer on the as-
signee no power which Congress has not conferred on the court;
its powers are what the law has delegated, and none other; the law
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may and must-be construed where it is open to construction, but
where the law itself forbids construction it must be taken and fol-
lowed as it reads. If) therefore, an order of courf is made that
would, in its execufion by an assignee, impair a lien protected by
the proviso in the 2d section, it is an excess of authority, and there-
fore void ; @ jortiori the divestmg of a lien in the case put in this
question is a much bigher act of power than merely impairing it by
affecting the remedy. The property bound by the lien is taken
from the creditor, his whole right is extinguished, and his debt is
lost entirely, unless he comes m for his dividend of the assets of the
bankrupt’s estate.

Every principle established by the Supreme Court in the case of
Bronson, as well as the protection given to liens by the Bankrupt
Act, would be utterly prostrated, if a sale by an assignee would
disencumber property mﬂ'ﬂt%ﬂged or bound by a judgment; such a
doctrine would equally militate with other plain provisions of the
law, which clearly point out what passes by the decree of Bank-
tuptey to the assignee, when_it passes, the extent of his, and the
power of the couft, and the nature of a purchaser’s title. The 3d
section vests all the property and the rights of property of the bank-
rupt in the assignee *from the time of .the decree of bankruptey ;”
he then stands In the position of the bankrupt «before and at the
time of his bankruptcy declared ;”” standing in the place of the bank-
rupt, the measure of his rights of -property is necessarily that of the
assignee, who can take nothing which did not belong to the bank-
rupt when the law inade the conveyance of all his rights of property.
To the property which was mortgaged, the.only right of the as-
signee was to redeem it ; if it was bound by judgment or other lien,
the bankrupt held it subject to its payment ;.he conld sell the equity
of redemnption on the land itself, subject to ‘the lien, but the pur-
chaser could not hold without paying it. The assignee can have no
other rights by force of the decree, which is a conveyance by ope-
ration of law, than he could acquire by the deed to the bankrupt;
nor could the assignee convey a greater interest than the law de-
volved on him ; or the court eir order make his or the estate
of a purchaser under him, an a{;solute one discharged of the lien
without payment. The 11th section is framed to ineet this view of
the 3d; ]]:::y iving power to the court to authorize the assignee to
redeem, zmﬁ omitting any power to order a sale, it is manifestly
intended merely to put the asls]ﬁnee in the place of the bankrupf,
but in no other respect thar enabling the assignee to appropriate the
assets in his hands to disencumber the property by payment. Fol-
lowing the proviso in the 2d section, the 11th withholds the power
of sale, as that might impair tife lien; we thus find that it was deemed
necessary to provide for the power of the assignee td redeem; it
cannot have been intended that there should be by implication alone
the higher power of sale, that in its exercise would take from the
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creditor the protection given so carefully by the 2d section; the
words of the 11th admit of no such.construction, and even if they
did, the court could not give it without overlooking the plain lan-
guage of the 15th section. ““ And be it further enacted, that a copy
of any decree of bankruptcy, and the appointment of assignee, as
directed by the 3d section of this act, shall be recited in every deed
of lands belonging to the bankrupt, sold and conveyed by any as-
signee under and by virtue of this act; and that such recital, to-
gether with a certified copy of such’order, shall be full and complete
evidence both of the banlgm' ptcy and assignment therein recited, and
supersede the necessity of every other proof of such bankruptcy
and assignment to validate the said deed ; and all deeds containing
such recital, and supﬁa:;lrted by such proof, shall be as effectual .to
pass the title of the bankrupt of, in, and to the lands therein men-
tioned and described to the purchaser, as fully to all intents and
purposes as if made by such bankrupt himself immediately before
such order.” Here is as precise and perfect a definition of the title
which passes to the purchaser by a sale by the assignee under an
order of court, or otherwise by virtue of the bankrupt act, with the
effect thereof; “ it is the same to all intents and purposes as if made
by such bankrug:t himse f immediately before such order,” in the
words of the 15th section, with or without an order of sale. There
is no express provision giving the court power to order asale. The
3d- section authorizes the assignee “ to sell, manage, and dispose 'of
the property, to sue for and defend the same, subjéct to the orders
and directions of the court, as fully to all intents and purposes as
if the same were vested in or might be exercised b 'suchurgankrubt
before or at the time of his bankruptcy, declared as aforesaid.”
Connecting this with the 15th section, declaring the effect of a sale
by an assignee, the answer to the second question is most obvious.
Such sale has the same effect as if made by'the bankrupt, and no
other. . It can divest no lien existing at the time of the decree or
order declaring hin a bankrupt. The word *order” in the 15th
section refers either to.that or to the order of sale; it is not material
to which. If to the decree, then the deed of the assignee conveys.
only such titl¢ and estate as the bankrupt then-had ; if to the order
of sale, then that is the time to which his right is referred. But in
neither case can a sale divest a lien “¢ existing before.or at the time,”
or “immediately” before such order. Thus taken, the Bankrupt
" Act is an affirmance of the universal principle as laid down by the
Supreme Court in Rankin v. Scott, 12 Wheaton, 179, ¢“that a
prior lien gives a prior claim, which is entitled to a prior satisfaction
ont of the subject it binds,” unless it be defective, or the party
holding it has done some act to postpone him ; and that a purchaser
‘is bound by the lien unless there is a prior act of the legislature to
protect him from it. 12 Wheat. 80, The second question there-
fore is answered in the negative.



